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of this offense. 
3. WHETHER in a trial upon an indictment for rape, the 


trial court's repeated instructions on the lesser-included offense 


of assault with intent to commit rape so unbalanced the instruc— 


tions and so emphasized the possibility of the defendant's 


conviction of this lesser offense, as to constitute reversible 
error. 

4. WHETHER in response to a question from the jury 
reading "Does the aiding and abetting clause apply equally to 
having carnal knowledge and intent to rape?", the trial court 
erroneously instructed the jury that "The answer is yes," and 
whether in the circumstances this instruction was reversible error. 

5. WHETHER the defendant was denied a speedy trial in 
violation of his rights under the Sixth Amendment to the Constitu- 
tion of the United States. 

B. | in Criminal Case No. 298-66 

6. WHETHER it was harmless error for the trial court 
to proceed with revocation of probation where defendant was not 
represented by counsel for the purpose of the revocation hearing. 

7. WHETHER, if defendant's conviction in Criminal Case 
No. 1440-67 is reversed, the trial court's revocation of defen-~ 
dant's probation in Criminal Case No. 298-66 must be vacated, be- 
cause no basis was stated for such revocation other than the defen- 
dant*s conviction in Criminal Case No. 1440-67. 

PRIOR PROCEEDINGS BEFORE THIS COURT 
These cases have previously been before this Court in 


connection with the following: 


1. Appellant's Motion to Remand (for purpose of sup- 
plemental proceedings with respect to pretrial identification of 
the appellant) filed on September 5, 1969, considered and granted 
on October 21, 1969 before Judges Bazelon, Wright and McGowan, 
Circuit Judges, in Chambers, Judge Bazelon not participating. 
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2. Appellant's Motion for Release on Personal Recogni- 
zance Pending Appeal, filed on September 5, 1969, considered and 
denied without prejudice on October 21, 1969 before Judges Bazelon, 
Wright and McGowan, Circuit Judges, in Chambers, Judge Bazelon not 
participating. | 


3. Appellant's Motion for Reconsideration of Motion for 
Release Pending Appeal, filed on November 26, 1969, considered and 
deferred by Order entered December 19, 1969, before Judges Wright 
and McGowan, Circuit Judges, in Chambers. 


4. In Criminal Case No. 298-66 (Appeal No. 22910), on 
further consideration of a pending motion for appointment of coun- 
sel, before Judge Bazelon, Chief Judge, and Judge! Leventhal, Cir-— 
cuit Judge, in Chambers, this Court entered an order on June 24, 
1969 appointing the undersigned to represent the Appellant and 
directing the undersigned to brief issue no. 6 under “Statement 
of Issues Presented for Review." | 

5- Motions for extension of time, filed on July 3, 1969, 
and March 10, 1970, and Motion to Consolidate Appeals and for ex- 
tension of time, filed on August 7, 1969. 


REFERENCES TO RULINGS | 


In conformity with Rule 8(e) of the General Rules of 
| 
this Court, appellant makes reference to the following rulings of 
| 
the trial court: 
| 


1. Rulings denying appellant's oral motions to 
dismiss indictment for lack of speedy trial 
(Tr. 9, 162). 

| 

| 
Ruling denying appellant's oral motion to 
dismiss and for judgment (on the ground the 
Government failed to prove that Greenwood 
aided and abetted Brown) (Tr. 162). 


Rulings of the trial court with respect to 

the defendant's objections to the trial court's 
instructions and with respect to the defen- 
dant*s motion for mistrial (Tr. 210-231) . 


Judgment and Commitment filed on March 5, 
1969 in Criminal Case No. 1440-67, adjudging 
the defendant upon his plea of not guilty and 
a jury verdict of guilty, convicted of two 
counts of assault with intent to commit rape 
and two counts of assault with a dangerous 
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weapon, and sentencing the defendant to a 
period of from four to twelve years, said 
sentence to run consecutively with the 
sentence imposed in Criminal Case No. 298-66. 


Judgment and Commitment filed on March 5, 
1969 in Criminal Case No. 298-66, revoking 
appellant's probation and sentencing appel- 
lant to a term of from one to three years. 


Transcript of sentencing proceedings on 
February 28, 1969, filed in Criminal Case 
No. 1440-67 on April 30, 1969. 


Ruling of the trial court on remand, denying 
appellant's motion for suppression of his 
identification (Tr. Rem. 171-173). 


Order filed on the day of February, 1969 


in Criminal Case No. 1440-67, denying defen- 
dant*s motion to suppress his identification. 


(See Addendum p. A-26.) 
STATEMENT OF CASE 
Nature of the Case 


Appellant Benjamin 0. Greenwood, III appeals from a 


Judgment and Commitment signed on February 28, 1969 by United 


States District Judge June L. Green and filed in the United States 


District Court for the District of Columbia in Criminal Case No. 
1440-67 on March 5, 1969, adjudging the appellant, upon a plea of 
not guilty and a jury verdict of guilty returned on January 14, 
1969, convicted of the following offenses: 


Assault With Intent to Commit Rape under 
Count One (22 D.C. Code §501); 


Assault With a Dangerous Weapon as charged 
in Count Two (22 D.c. Code ee 


Assault With Intent to Commit Rape under 
Count Three (22 D.C. Code §501); 


Assault With a Dangerous Weapon as charged 
in Count Four (22 D.C. Code §502): | 
| 
and committing the defendant to the custody of the Attorney General 


| 
for imprisonment for a period of four (4) years to twelve (12) 


years; said sentence to run consecutively with a sentence of from 


one (1) to three (3) years imposed in connection with the revoca- 


tion of appellant's probation in Criminal Case No. 298-66. 


| 
Appellant Greenwood further appeals from a Judgment and 


Commitment signed on February 28, 1969 by United States District 


Judge June L. Green and filed in the United States District Court 
| 


for the District of Columbia in Criminal Case No. 298-66 on March 
5, 1969, revoking appellant's probation (on the ground of his con- 

| 
viction in Criminal Case No. 1440-67) and committing the appellant 


to the custody of the Attorney General for imprisonment for a per- 


iod of from one (1) to three (3) years.* 


These appeals were consolidated by order of the Acting 


Chief Judge dated August 20, 1969. 
B. Course of Proceedings 


1. Arrest; arraignment; proceedings before trial. 


Greenwood was arrested without a warrant at about 
8:45 p.m. on Tuesday, September 12, 1967 near Kramer Junior High 


School, 17th and Q Streets, S.E., in Washington, D.|C., along with 


*Appellant was adjudged convicted upon a plea of guilty entered on 
April 27, 1967 before United States District Judge Oliver Gasch, 
of the offense of Unauthorized Use of Vehicle (22 D.c. Code §2204) . 
Imposition of sentence was suspended and appellant | was placed on 
five years' probation on June 30, 1967 (Judgment and Probation 
filed in Criminal Case No. 298-66 on July 5, 1967), Appellant 
does not appeal from this judgment. 
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one Leon Blagmon and one William Brown.+ Greenwood's arrest occurred 
at about the same time that three separate offenses were reported as 
having occurred in or near the school grounds, each unrelated to the 
offenses of which Greenwood was convicted and from which he is appeal- 
ing. Greenwood was taken down to the lith Police Precinct follow- 
ing his arrest and “booked" on a charge of Assault With a Dangerous 
Weapon, upon the complaint of Harry S. Shaw. 

Greenncod Blagmon and Brown were detained at the llth 
Police Precinct during the meee of September 12, 1967. The follow- 


te naan, 
ing morning, on September 13, 1967, commencing at about se 30 a.m., 


and before presentment to a magistrate, they were made to appear in 
a police lineup at Police Headquarters, 300 Indiana Avenue, N.W., 
at which time they) were viewed by eleven witnesses to open crimes 
not related to the offenses for which they had been arrested. The 
lineup proceedings were concluded at about 10:45 a.m. 

Greenwood and Brown were identified at this police 
lineup by Mrs. Louise Smith (identification initially uncertain) 
‘and by her daughter Linda Smith, in connection with a rape that 


had occurred some five (5) weeks previously, on August 7, 1967. 


Following the police lineup proceedings, Greenwood 


and Brown were charged with rape upon the complaints of Louise 


see “Appellant's Arrest on September 12, 1967," infra, for detailed 
statement of circumstances of appellant's arrest. 


2phe offenses reported were ADW (Gun) upon the complaint of Harry S. 
Shaw; BoRees (PBS) upon the complaint of ‘Regina Harvey; and Assault 
With Intent to Rape upon the complaints of Geraldine Gaines and 
Yvette Belt. See "Appellant's Arrest on September 12, 1967," 
infra. 


Smith and Linda Smith. Greenwood and Brown were thereafter taken 
to the District of Columbia Court of General Sessions for present— 


ment on this charge. The charge previously pieced 


(ADW upon the SOS SES of Harry Shaw) and the charges previously 


against Greenwood 


placed against Brown (Robbery upon the complaint of Regina Harvey 
and Assault With Intent to ‘Commit Rape upon the complaints of 


Geraldine Gaines and Yvette Belt) were "No-Papered”. 


Greenwood and Brown were "arraigned" before Judge 


mereeenmenenersnecnnns 


Fred Le = EBS during the afternoon of September | 13, are were 
ie 


pen tninn ta gin ; 


ordered held without bond; and the. preliminary hearing was contin- 


ued to September 19, 1967. At the preliminary acnies on September 
on Pattee 


' 19, 1967, the Court (Judge Thomas E. Scalley) found sufficient evi- 
\dence to hold the defendants for action of the Grand Jury. Bond 
i 


f. again denied. 


On November 15, 1967 the Grand Jury returned an in- 


dictment charging Greenwood and Brown with two counts of Rape (22 
D.C. Code §2801) and two counts of Assault With a Dangerous Weapon 


(22 D.C. Code §502), upon Louise Smith and Linda Smith, said offen- 
ses occurring on or about August 7, 1967 within the District of 
Columbia. The case was assigned Criminal Case No. 1420-67. 
Greenwood and Brown were arraigned on these charges 
in the United States District Court on December 1, 1967 before 
Judge Leonard P. Walsh, at which time each entered a plea of not 
| 
guilty to the counts of the indictment. | 


Greenwood filed a first motion for release on per— 


sonal recognizance on February 16, 1968, which motion was heard 
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and dented by United States District Judge Joseph C. Waddy on 
March 8, 1968. Greenwood filed a second motion for release on 
‘personal recognizance on August 1, 1968, which motion was heard 
and granted on August 16, 1968 by United States District Judge 
Howard F. Corcoran, Greenwood having by that time spent more than 
11 months in jail. 

On August 5, 1968, counsel for Brown filed a motion 


for severance and separate trial on the ground that "an extensive 


report had been submitted by Saint Elizabeth's Hospital on Brown's 


“| 


mental competency, and Brown was unable to make necessary decisions 
relative to said report because of Greenwood's possible presence 
at trial." The motion was granted with the consent of the Govern- 
ment on September 13, 1968, by United States District Judge Oliver 
Gasch. On October 7, 1968, Brown was brought to trial before 
Judge Gasch on the charges in the indictment [and on charges in 
two other Re (Nos. 1441-67 and 1443-67) consolidated for trial 
as to Brown only with Criminal Case No. 1440-67] and found not 
guilty by reason of insanity (see Findings of Fact and Order at 
page A- 23 in the Addendum to this Brief). 

On August 29, 1968, Greenwood filed a motion to dis- 
miss for lack of speedy trial under Rule 48(b), Federal Rules of 
Criminal Procedure, contending that a delay of approximately one 
year from the time of arrest to the time of trial, during which he 


spent approximately 11 months in jail, abridged his Sixth Amendment 


rights to @ speedy trial. The motion was heard, pa and 
denied by Judge Gasch on September 13, 1968. 

Criminal Case No. 1440-67 was first set for trial 

| 

on September 9, 1968 (date certain). It was subsequently contin— 
ued and reset on September 23, 1968, then on October 24, 1968, 
then on November 6, 1968, then on November 25, 1968 and then on 
January 6, 1969 (all dates certain). The case was called for 
trial on January 10, 1969, approximately 16 months after the 


date of arrest. 


The Docket in Criminal No. 1440-67 reflects that 


continuances were sought by “he Government and aes on Septem— 
ber 20, 1968 and on December 17, 1968. Counsel for the defendant 
| 


sought one continuance on or about September 5, 1968. Counsel for 
| 


the Government admitted at trial to requesting at least two addi- 


| 
tional continuancés (not reflected on the docket) (Tr. 7). 


2. Proceedings with respect to offenses reported on 
September 12, 1967. 


Although not strictly involved in aS appeals, 
appellant has included in the Addendum to this Brief a brief 
statement of the course of proceedings with Seas to the three 
offenses that were reported as having occurred in ox near Kramer 
Junior High School at about the time of Greenwood's arrest during 
the early evening of September 12, 1967 (see Pp. pee 2i ). These 
three other offenses were referred to in detail at the hearing on 


remand held in this case on January 16 and 19, 1970 (see transcript 
| 


on remand) and the proceedings in respect thereto are considered 
relevant to Greenwood's contention that there was no probable cause 


~ 


for his arrest, and accordingly that his identification by the can- 
plaining witnesses in this case from a police lineup should have 
been suppressed as the fruit of an illegal detention (see Argument 
I,. infra). 
3. Proceedings in Criminal Case No. 298-66. 

| On March 14, 1966, Leon Blagmon and Greenwood were 
indicted by the Grand Jury on charges of Unauthorized Use of 
Vehicle (22 D.C. Code §2204) (upon the complaint of one Canis 0. 
Gardner) and Robbery (22 D.c. Code §2901) (upon the canplaint of 
one Delores 0. Montgomery), said offenses allegedly occurring on 
or about December 23, 1965 within the District of Columbia. The 


case was assigned Criminal Case No. 298-66. Blagmon and Greenwood 


were arraigned on these charges in the United States District 


Court on March 25, 1966, at which time each entered a plea of not 


“N 
guilty to the indictment. ‘ 


On May 20, 1966, United States District Judge William 
B. Bryant granted the Government's oral motion for dismissal of 
the indictment as to Blagmon. 
| Criminal Case No. 298-66 was called for trial before 
United States District Judge Oliver Gasch on April 27, 1967, at 
which time Greenwood's plea of Not Guilty to Count One (Unauthorized 
Use of Vehicle) was withdrawn and a plea of Guilty to Count One 


entered. On June 30, 1967, Greenwood was adjudged convicted of 


Unauthorized Use of Vehicle upon his plea of guilty. Count Two of 
the indictment was dismissed by agreement. The court, per Judge 
Oliver Gasch, suspended the imposition of sentence and ordered 
Greenwood to be placed on probation for a period of five (5) years. 


On or about January 29, 1969, Greenwood was apprised 


by his Probation Officer, John R. Fersinger, that) he had violated 


the conditions of his probation in that on January 14, 1969 he had 
been found guilty in Criminal Case No. 1440-67 of Assault With In- 
tent to Commit Rape (two counts) and of Assault With a Dangerous 
Weapon (two counts). He was further apprised that he would be 
given an early hearing before the Court on the violation of his 
probation (see "Statement of Violation of Probation," p.- A- 25 ). 
On February 28, 1969, at the time of sentencing in 
Criminal Case No. 1440-67, United States District Judge June L. 
Green signed a Judgment and Commitment revoking appellant's pro- 
bation and sentencing appellant to a term of Seno (1) to 
three (3) years. : | 
| Notice of appeal from the revocation action of the 
District Court was filed on February 28, 1969. An order allowing 
preparation of the transcript of proceedings at the Government's 
expense and referring the appointment of counsel at appeal to this 


Court was filed on March 13, 1969. 


On April 23, 1969, Dorsey Evans, Esq. was appointed 


by this Court for the specific purpose of informing this Court of 


any non-frivolous issues that might be alleged in connection with 
his appeal from the revocation of his probation. Subsequently, a 
brief was filed by Mr. Evans suggesting no non—-frivolous issues, 
Other than reversal of Greenwood's conviction in Criminal Case No, 
1440-67 (which reversal would require reversal of the revocation 
action as well, since no basis other than the conviction was 
statea for the revocation action). Subsequently, upon further 


consideration of the pending motion for appointment of counsel, 


this Court entered an Order on June 24, 1969 appointing the under- 
Oey ee eae ee eS 


signed to represent the appellant and specifically directing the 
undersigned to brief the issue "whether it was harmless error for 
the District Court to proceed with revocation of probation where 
appellant was nor represented by counsel for the purpose of the 
revocation hearing." (Issue No. 6 under "Statement of Issues 
Presented for Review.") 
4. Trial Proceedings and Sentencing. 

Criminal Case No. 1440-67 was called for trial be- 
‘fore United States District Judge June L. Green on Friday, January 
10, 1969. Prior to the voir dire, Greenwood renewed his motion to 
dismiss for lack of speedy trial. The motion was heard, argued, 
and denied, the Court ruling that "the only time that this motion 
would be granted is in the event his possibilities of defense had 
been prejudiced in any way and the Court does not see any evidence 


Of that and therefore, would overrule this motion" (tr, 9). The 


jurors are sworn, trial was commenced, and respited at 4:06 p.m. 
until Monday, January 13, 1969. 

Trial was resumed on January 13, 1969, the testimony 
of witnesses was received and concluded, instructions were given, 
deliberations of the jury commenced, the jury returned to the court- 
room, and the foreman announced "the jury has agreed upon a verdict." 
A verdict of "not guilty" was then returned to Count One of the in- 
dictment (charging rape). When the Clerk called for the jury's 
_verdict on the lesser-included offense of assault with intent to 
commit rape under Count One, the foreman stated “t don't understand 
you. Is that Count Two?" At this time, it appearing that the 
jury had failed to understand the Court's instructions, the Court 
refused to permit the jury to state its verdict on the remaining 
counts of the indictment; the Court re-instructed |the jury with 
regard to the lesser-included offense under Counts One and Three; 


the jury was returned to the jury room to resume deliberations; 


and the jury was thereafter excused, to resume deliberations on 


January 14, 1969. 


The jury resumed deliberations on January 14, 1969, 
| 
following additional instructions given in response to several 
| 
questions requesting clarification of the instructions. Thereafter 


the following verdict was returned: 


‘Not guilty on Count One (Rape). 


Guilty on the lesser-included offense 
of Assault With Intent to Commit Rape 
under Count One. 
| 
| 
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Guilty on Count Two (Assault With a 
Dangerous Weapon). 


* Not guilty on Count Three (Rape). 
Guilty on the lesser-included offense 
of Assault With Intent to Commit Rape 


under Count Three. 


/ caiity on Count Four (Assault With a 
} Dangerous Weapon). 


Greenwood was sentenced in proceedings before Judge 
Green on February 28, 1969.. The Court at this time adjudged the 
defendant convicted of two counts of Assault With Intent to Commit 
Rape and two counts of Assault With a Dangerous Weapon, and sen- 
tenced Greenwood to imprisonment for a term of from four (4) to 
twelve (12) years, said sentence to run consecutively with the 
sentence imposed in Criminal Case No. 298-66 (see "Proceedings 


in Criminal Case No. 298-66," supra). 


5. Proceedings after Trial and Sentencing. 


Greenwood filed Notices of Appeal on February 28, 
. “x 


1969 in Criminal Case No. 1440-67 and in Criminal Case No. 298-66. 
An Order was entered on March 4, 1969 in Criminal Case No. 1440-67, 
‘per United States District Judge Green, directing preparation of 
the transcript of proceedings at Government expense and referring 
the appointment of counsel on appeal to the United States Court of 
Appeals, A similar order was entered on March 13, 1969 in Criminal 
case No. 298-66. 


On August 7, 1969 appellant filed in the District 


Court motions for bail pending appeal and for production of the 
pre-sentence report. Both motions were heard, argued, and denied 


by Judge Green from the bench on August 29, 1969. 


On August 7, 1969 the appellant filed in this Court 


a motion to consolidate the appeals in Criminal Case No. 1440-67 


and No. 298-66. Said motion was granted by order of the Acting 


Chief Judge dated August 20, 1969. 


On September 5, 1969 the appellant filed in this 


Court a motion for bail pending appeal and a motion to remand for 


supplemental proceedings (with reereee to the pretrial identifica- 
tion of the appellant). This Court by Order entered October 21, 
1969 granted appellant's motion to remand, and deniea appellant's 
motion for release on bail, “without prejudice to) the filing in 


the District Court of a motion for reconsideration in light of 


the remand proceedings." . | 


Pursuant to this Court's Order of October 21, 1969, 


appellant filed on November 4, 1969 in the District Court, a mo- 


tion for reconsideration of his motion for bail pending appeal. 

Said motion was heard, argued, and denied by united States Dis- 

trict Judge Green on November 21, 1969. 
On November 26, 1969, following Judge Green's denial 

of his motion for reconsideration, appellant filed in this Court 

a motion for reconsideration of his motion for release on bail 


? | 
pending appeal. Said motion for reconsideration was deferred, and 


by Order of this Court entered December 19, 1969, it was directed 
that the scheduling of these appeals for oral argument be expedited 
and that appellant's request for release on bail "be referred to 
the merits division for its consideration." This Court has not 
ruled with respect to appellant's request as of the time of filing 
of appellant's brief, 


6. Proceedings on remand. 


Pursuant to appellant's motion to remand for sup- 


plemental proceedings, granted by this Court on October 21, 1969, 


hearings were held in the United States District Court before 
United States District Judge June L. Green (the trial judge) on 
January 16 and 19, 1970. At these hearings the District Court 
received testimony from the complaining witnesses, Mrs. Louise 
Smith and her daughter Linda Smith (now Linda L. Higgins); from 
Jon Feldman, Esq. (an attorney then with the District of Columbia 
Legal Aid Agency present at the police lineup in which Greenwood 
was identified); two of the police officers involved in Greenwood's 
arrest; one Harry S. Shaw (a complaining witness in one of the 
offenses of September 12, 1967); and Detective William R. Holden 
(the police detective who conducted the police lineup). Follow- 
ing the testimony of these witnesses, the Court heard oral argu- 
ment with regard to the defendant's oral motion for suppression 
of his identification. The Court denied the defendant's said mo- 


tion on January 19, 1970 from the bench, finding that there was 


probable cause for the arrest of Greenwood, finding that Greenwood 
: | 
was represented by counsel at the lineup, finding that the lineup 


| 
was not otherwise suggestive or improper, and finding that Mallory 


was not applicable to the lineup because an attorney was present. 
Judge Green subsequently (on February , 1970) filed an Order in 
writing consistent with her previous ruling from the bench, deny- 
ing Greenwood's motion for suppression of his identification (see 
| 

p.- A- 26°). 

Cc. Disposition in the Court Below. 

1. At Trial. 


On February 28, 1969 before United States District 


Judge June L. Green, in Criminal Case No. 1440-67, appellant was 
adjudged, upon a plea of not guilty and a jury verdict of guilty, 
convicted of two counts of Assault With Intent to Commit Rape 

(22 D.C. Code §501) and two counts of Assault with a Dangerous 
Weapon (22 D.C. Code §502), and was sentenced by Judge Green to 


imprisonment for a period of from four (4) to twelve (12) years, 


said sentence to run consecutively with a sentence of from one (1) 


to three (3) years imposed by Judge Green in Criminal Case No. 
298-66, pursuant to the revocation of appellant's probation in 


that case (upon the ground of appellant's conviction in Criminal 
Case No. 1440-67), Greenwood having been adjudged previously, 
upon a plea of guilty, convicted of the offense of Unauthorized 
Use of Vehicle and sentenced on June 30, 1967 to a period of 


five years' probation. 


These! appeals were ordered remanded to the District 
Court by Order of this Court entered October 21, 1969, for sup- 
plemental proceedings with respect to the pretrial identification 
of the appellant at the police lineup on September 13, 1967. Pur- 
suant to the remand order of this Court, hearings were held in 


the United States District Court before United States District 


Judge June L. Green on January 16 and 19, 1970, followed by oral 


argument on January 19, 1970 on Greenwood's motion for suppression 
of his identification, upon the grounds that his identification 
was the product of ‘an illegal detention, and was otherwise im- 
properly obtained in violation of Wade-Stovall and due process of 
law. The Court denied from the bench Greenwood's motion for sup- 
pression of his identification, finding that there was probable 
cause for his Anant that his identification did not occur during 
a period of illegal detention, and that the proceedings at which 
~ 
he was identified were otherwise proper. The Court thereafter 
filed an Order, consistent with its ruling from the bench, on 


February , 1970 (see p. A- 26in the Addendum to this Brief). 


D. Statement of Facts* 


1. Appellant's arrest on September 12, 1967. 


a eine ee ee 

*There are two transcripts of proceedings. References to the trans- 
cript of proceedings at the trial on January 10, 13 and 14, 1969 
will be indicated by the abbreviation "Tr." followed by the page 
number. References to the transcript of proceedings on remand 
(January 16 and 19, 1970) will be indicated by the abbreviation 


“~r, Rem." followed by the page number. 
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[The testimony concerning Greenwood's arrest may be found in the 
transcript on remand at pp. 99-127 and at pp. 147-149. For clari- 
fication there is reproduced in the Addendum to this Brief, police 
records referred to in the testimony on remand (including offense 
reports, statements of complaining witnesses, statement of the 
arresting officer), an annotated map of the Kramer Junior High 
School area, and other materials listed in the index to the a 
Addendun. ] ee ex 


Greenwood was arrested without a warrant At about 


we 


8:45 p.m. on September 12, 1967 on the west side of Kramer Junior 


High School, 17th and Q Streets, S.E., Washington, D. C., by 
Officer Carnwell C. Dean (Tr. Rem. 100, 115, 116) |(see annotated 
map in the Addendum to this Brief, p. A - 31-32), It appears from 
the testimony that Greenwood was first seen running through the 
playground or recreation area in the rear of the school by Offi- 
cers Boyd B. Bryant (in a detective crviser heading south on i8th 
Street, S.E.) (Tr. Rem. 100, 107) and Carnwell c. Dean (cn a motor 
scooter) (Tr. Rem: 109). According to their testimony, both 
Officers Bryant and Dean were responding independent 1y to a radio 
run for Robbery (PBS) at 18th and Q Streets, $.E.,| and had just 

at that moment reached the east side of the school! (ex- Rem. 100, 
109). Officer Bryant also testified that in approaching the school, 


he had been stopped by an unidentified cab driver who had informed 


Bryant “the man just jumped the fence" (Tr. Rem. 100, 109). 


At this point, and apparently without any information 
other than the report of a purse snatching at 18th and Q Streets, 
S.E., and the report of the unidentified cab driver, Officer Bryant 


directed Officer Dean to go around the front of the school and over 


of! 
fot 


to the other (west) side. Officer Dean did so, and apprehended 
Greenwood coming over the west fence (Tr. Rem. 100, 109, 116). He 


placed Greenwood under arrest (Tr. Rem. 116). In response to the 


question “Would you tell us what, if anything, you saw him do be- 


fore you arrested him?", Officer Dean testified "I seen [sic] him 
do nothing before I arrested him" (Tr. Rem. 116), and further 
testified that he was acting on information from Detective Bryant 
(Tr. Rem. 116). On cross examination (Tr. Rem. 117, 118) it was 
clearly established that Officer Dean was responding to a radio . 
run for Robbery (as was Detective Bryant); that he had no descrip- 
tion of any suspect (Tr. Rem. 117); and that Detective Bryant's 
instructions to Officer Dean to proceed to the other (west) side 
of the school was pases solely upon (1) the report of an uniden- 
tified cab driver "that a man had jumped the fence"; (2) their 
having seen a man run through the playground; and (3) the radio 
run for Robbery that had brought both officers to the school area. 

Officer ee testified that Greenwood, Blagmon 
and Brown were brought around to the front of the school after 
each had been arrested, and that they were placed in police 
cruisers and a patrol wagon (rr. Rem. 101, 147, 148). 

Officer Bryant testified that he later Sntoreioned 
Regina Harvey (the victim of the pocketbook snatching); that Miss 
Harvey was brought| around to the police cruisers in which Greenwood, 


' Blagmon and Brown had been placed; that she identified William 


Brown as having snatched her pocketbook; and that she could not 


identify Greenwood (Tr. Rem. 101, 110)* [Subsequently an indict-— 


ment for this offense was returned against Brown only.] 

Officer Bryant further testified that after Greenwood 
had been brought around to the front of the school (at about the 
same time that Regina Harvey failed to identify Greenmocd): Greenwood 
was identified (in a show-up) by a janitor, Harry Sonny Shaw, as 
having assaulted Shaw with a gun about 10 minutes previously 
(Tr. Rem. 101, 102, 148). 

Officer Bryant further testified that Greenwood was 
also identified at about that time (in front of the school, after 
Greenwood's arrest) by two young girls, Geraldine Gaines and Yvette 
Belt, as having been with Brown and Blagmon before Brown and Blagmon 
had taken them into the playground; as having entered the play- 
ground subsequently and having stated “here comes the police, 


here comes the police." (Tr. Rem. 102, 110); as having assaulted 
the janitor, Mr. Shaw, in front of the school with a gun; and as 


having been seen "jostling" with a young lady at the corner of 
18th & Q Streets, S.E. (Tr. Rem. 103, 110). | 

Harry Shaw testified that on the night of September 
12, 1967 he was out in front of the Kramer School; that two young 
men [later identified as Blagmon and Brown] had threatened him 


| 
with pistols, and that a third man (identified by Shaw as Greenwood) 


— | 

*Officer Bryant testified on the second day of the hearing on remand 
that Regina Harvey could identify Greenwood. This is in conflict 
with all other evidence in this regard, including police records. 
See Tr. Rem. 101, 110, 150. See also P.D. Formlll, at page A - 13. 
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had "tried to break up the fight" (Tr. Rem. 123). In response to 


the question "It's your recollection this man tried to prevent 
the other two men from harming you?” Shaw answered "He did, he 
really did." (Tr. Rem. 123). In response to the question: "Did 
you have any reason to believe that Greenwood had done anything 
wrong?", Shaw answered "No I haven't. I think he actually might 
have saved my life.” (Tr. Rem. 126).* 

With regard to what Shaw told the police, Shaw 
testified as follows: 


“What happened after this man broke up the fight that 
you were involved in with the other two men?" 


"I went back in the building and about five or ten 
minutes later a little boy across the street hollered 
down in the basement to us and told me to come out of 
the building, that the police was out there. So when 
I went out in about two seconds they brought him back 
and put his hands up on the car and asked me was he 
one of them and I said, Yes, he was, ‘and the next min- 
ute they had these other two and I say, 'These are the 
two that drew the guns on me.’ The tall skinny fellow 
[identified as Brown] and the little short fellow 
[identified as Blagmon] are the ones that drawed the 
gun on me." 


*Shaw's statement is consistent with the statement of Geraldine E. 
Gaines, signed by her at 11:30 a.m. on September 13, 1967 (repro- 
duced in the Addendum to this Brief at p- A-~ 9  ). In relevant 
part Miss Gaines’ statement is as follows: "The shorter one who 
wes wearing a light jacket and dark pants, white tennis shoes (iden- 
tified as Greenwood) told him to come on and go." (emphasis supplied). 
Miss Gaines’ written statement, of course, is also inconsistent with 
Officer Bryant's testimony that Geraldine Gaines and Yvette Belt had 


identified Greenwood as having assaulted janitor Shaw; Officer Bryant's 


testimony appears to appellant to be extremely unreliable, not only 
because it conflicts as to this issue with the weight of the evi- 
dence, but also in light of his "turnaround" with regard to the 
question whether Regina Harvey identified Greenwood in front of 

the school (see footnote at p. 21). 


"Did you tell the police then that he had broken up 
the fight?" 

"Well, they didn't give me time to tell them nothing. 
All they asked me when I got to the precinct did I 
recognize the three. I recognized the|three. But 
that was all. I haven't heard no more from it since." 
(Tr. Rem. 124, 125) | 


Greenwood was charged, following his arrest, only 
with Assault With a Dangerous Weapon upon the alleged complaint 


of Harry Shaw. As more fully set forth eslewhere herein, the 
. i 


| 
charges were "No-Papered" the next moming, and no indictment 


or other proceedings followed in respect to Greenwood based upon 


Harry Shaw's complaint.* 
2. The Lineup 


(a) Testimony of the Complaining Witnesses. 


Greenwood was first identified by the complain- 
ing witnesses in this case, Mrs. Louise Smith and Linda Smith, at 
a police lineup held commencing at about 9:30 a.m. on Wednesday, 


September 13, 1967**in the roll call room at Police Headquarters, 


*In response to the question why the assaults on/ the janitor and 
on Geraldine Gaines and Yvette Belt were "No-Papered", and the 
assaults on Mrs. Smith and Linda were "Papered", Officer Bryant 
testified (Tr. Rem. 104) that it was because Mrs. Smith and Linda 
were present and the Assistant U. S. Attorney cee interview the 
witnesses, and the re girls Yvette Belt and Geraldine Gaines 
“were not with us at the time ..." (Tr. 104). lowever, it is a 
matter of record that the young girls Yvette Belt and Geraldine 
Gaines were at police headquarters on September /13, 1967, at which. 
time they signed written statements concerning ce assauit, Geraldine 
Gaines at 11:30 a.m, in the morning; Yvette Belt at 3:00 p.m. in 
ene aceon Copies of same are reproduced in the Addendum to 
is Brief, 


| 
**Counsel for the Government eens the trial to stipulate 
that the lineup was held “on the night of September 12 into the 
13th of 1967" Yor 91) and Government counsel EES SE such stip- 
ulation at least three times in the course of the trial (Tr. 91,° 
114, 131). Greenwood's counsel was apparently proceeding on_ the 


assumption that the stipulation was in fact true. The stipulation 
notwithstanding, Detective Holden testified that Mrs. Smith was 
brought in to view the lineup at_10:00 a.m. on the 13th (Tr. 131) 
and that Linda Smith viewed the lineup at 10:10 'a.m. on that date 
(fr. 132). The testimony on remand, and the available police records, 
clearly establish that the lineup was in fact conducted the following 
morning, on September 13, 1967. i 


300 Indiana Avenue, N.w., Washington, D. C., in connection with a 
rape that had occurred some five weeks previously, on August 7, 
1967. 

Mrs. Louise Smith testified at trial, with re- 
gard to the lineup, that at first she recognized both Brown and 
Greenwood (Tr. 56); that in response to the question "Are you 
sure?" (put to her by a detective or lawyer), she stated that 
she was "sure of one" (Brown) but not sure "about the other one” 
(Greenwood) (Tr. 56, 57); and that when she looked again, she was 
sure also about Greenwood: 

"I took another look at him and I watched 
Greenwood's reaction and I also had told the police 
that he had his fingers bandaged [at the time of 
the alleged offense on August 7, 1967] and he still 
had the bandages on his fingers [on September 13, 
1967] so then I told him [Detective Holden] that it 
was him." (Tr. 57). 

' Mrs. Smith's identification of Greenwood at the 
lineup was based upon Greenwood's demeanor at the lineup (his "re- 
action”; "the way he was acting"), and the bandages on his fingers. 
See Tr. 57, 58, 77, 78, 79 and 80 and Tr. Rem. 22, 28 and 35.* 

|When shown a photograph of the lineup at trial 
(Government's Exhibit No. 1), Mrs. Smith was able to select Brown 
from the photograph but was unable to identify Greenwood: "I am 


sure of Brown but I don't know for sure of the other one or not." 


(Tr. 91). 


*Excerpts from Mrs. Smith's lineup identification testimony at 
trial and on remand, with the regard to the basis of her. iden- 
tification, are reproduced at pp. A- 28 » et seq. in 
the Addendum. 


Linda Smith testified at trial that she selected 


both Greenwood and Brown from the lineup and that she was certain 
| 


of her identifications (Tr. 114). The basis of her identification 


of Greenwood was that she "remembered his face") (Tr. 119), and that 


she noticed the two bandages were still on Greenwood's fingers: 


"On what basis did you identify Mr. Greenwood in that 
lineup?" (Tr. Rem. 52) 


"Well, I recognized him because I have seen him be~ 
fore and I knew him from his face when he came up 

to me and my mother on the night of the rape and I 
noticed that his hand —- he had two fingers -—~ two 
bandages was still on his right fingers." (Tr. Rem. 52) 


On remand, Mrs. Smith testified that she entered 
the roll cant room at the same time as Linda (rr. Rem. 21); that 
she sat on the right side of the room with a detective (Tr. Rem. 
21); that Linda sat on the left side of the room, also with a 


detective (Tr. Rem. 21); that after her identification, she re- 


turned to her (original) seat with the detective (Tr. Rem. 23, 


37); that her daughter was then called up to make her identifica- 
tion (Tr. Rem. 23); and that her daughter Linda also returned to 
the same seat (Tr. Rem. 37). 


On remand, Mrs. Smith further testified that 


she had thought that Linda had made an identification first, un- 


til on the date of remand, she (Mrs. Smith) “found out" that she 


(Mrs. Smith) had gone first (Tr. Rem. 23, 24) .* 


—_— : a 

*This testimony suggests to the appellant that Mrs. Smith may have 
been "schooled" concerning her testimony on the date of the remand 
hearing. 


| On remand, Mrs. Smith further testified that 
she had discussed with her daughter, prior to the lineup on Sep- 
tember 13, 1967, what Greanwood and Brown looked like (Tr. Rem. 
29, 30, 31); that Linda had not told her, until after the lineup, 
that she (Linda) had seen Greenwood and Brown before the offense 
(Tr. Rem. 30); and that in their discussions they (Mrs. Smith and 
her daughter) had not come to an agreement about what Greenwood 
looked like (Tr. Rem. 31). 

Linda Smith (Linda Higgins at the time of — 
mand) testified on remand that she entered the lineup room with 
her mother (Tr. Rem. 49); that she went to the right side of the 
room with a detective (Tr. Rem. 49); and that her mother went to 
the left side of the room, also with a detective (Tr. Rem. 49) :* 
and that after she and her mother had made their identifications, 


they returned to their original seats (Pr. Rem. 59). 


Linda Smith flatly and unequivocally denied 
3 r ~“ 
discussing Greenwood's and Brown's descriptions with her mother 


prior to the lineup (Tr. Rem. 62, 63). 
(b) Testimony of Jon Feldman** 
Present at the lineup was one Jon Feldman, at 


the time a staff attorney with the District of Columbia Legal Aida 


*As indicated, the recollection of Mrs. Louise Smith is that she 
was on the right; her daughter on the left. 


**The testimony of Jon Feldman may be found at pages 68-96 of the 
transcript on remand. 


Agency (Tr. Rem. 68). Mr. Feldman testified that the Agency had 
| 
| 


received a telephone call requeseins an attorney to be present at 
| 
a lineup proceeding; and that he attended the proceeding in re- 
sponse thereto (Tr. Rem. 69). Mr. Feldman testified that "there 
were four young men sitting there," and that "I was told and I 
was under the impression they were all charged with rape." (Tr. 
Rem. 71). Feldman further testified he had represented one of 
the accused (Thomas Fields) on a previous case (tr. Rem. 72); that 
he had very little opportunity to consult with sShense. Brown, 
and Greenwood (Tr. Rem. 72, 90); and that he didn't consider he 
represented any of the accused individually, but that his presence 


was required to see that the lineup was objectively fair (Tr. 


Rem. 90) .* 


Prior to the proceedings, Attorney Feldman 
objected to the holding of the lineup on the ground that there 
no United States Attorney present, and on the ground that 

accused had been arrested the previous evening and had not 
ns been brought before a (committing) magistrate (tr. Ren. 71, 


72, 89). 


Mr. Feldman further testified he was told be- 


fore the lineup "that these young men were going in front of a 


lineup involving women or witnesses not connected with the charge 
*earlier Feldman had testified as follows: 
Q. “What did you regard your capacity to be when you came to 

the lineup." 

"To observe the lineup and make sure it was a just and a 

fair lineup, I suppose, from outward appearance." (Tr. Rem. 69) 
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> 


¥ never spoke to any of the witnesses who would be viewing the line- 


ee 


~~ 


* 


ad 


, 


H 


for which they were arrested for." (Tr. Rem. 73)* 


Attorney Feldman further testified that he 


up (Tr. Rem. 72, 89); that he did not know who they were prior to 
the lineup (Tr. Rem. 89, 91); that he dia not know in connection 
with what kind of crime the witnesses would be viewing the lineup 
(Tr. Rem. 89); and that: he was furnished no prior descriptions of 
the accused by any of the witnesses that would be viewing the 
lineup (Tr. Rem. 89, 92). 

Mr. Feldman further testified he did not know 
anything about the offense in connection with which Greenwood was 
identified by Mrs. Louise Smith and Linda Smith (Tr. Rem. 93). 


Finally, Mr. Feldman testified at length that 


. it was his recollection that Mrs. Louise Smith and Linda Smith 


entered the roll call room (in which the lineup was held) together 
(Tr. Rem. 75): that they identified Brown and Greenwood one in 

the presence of the other (Tr. Rem. 77, 78); that Mrs. Smith and 
Linda "looked at each other and possibly talked to each other” 


(at the. time of their first identifications) (Tr. Rem. 78); that 


| their answers (with regard to the identifications. of Brown and 


\Greenwood) "were simultaneous" (Tr. Rem. 80); and that after the 


*His testimony on 
they were unsolve 
Fields, Blagmon, 
these people and n 
for which they wer 
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first lineup (in which Mrs. Smith was uncertain of her identifica-— 
tion of Greenwood) and before the second lineup (in which Mrs. 
Smith positively identified Greenwood), Mrs. smith and Linda 

Smith were seen talking together in the back of the roll call 


2 


room (Tr. Rem. 82, 95). * 
Mr. Feldman testified from mores made contem— 
poraneously with the lineup proceeding or inmediately thereafter. 
Mr. Feldman's notes were received in evidence at the hearing on 
remand as defendant's exhibits nos. 1 and 2, and —e read by the 
Court (Tr. Rem. 170, 171). 
(c) Testimony of Detectives Holden and Bryant. 
Detective Holden testified at trial that he 
+ conducted a lineup "in the Detective Bureau Squad Room" (Tr. 131); 
that the mother and daughter looked at them at different times" 
(Tr. 131); that Mrs. Smith (the mother) viewed the lineup at ten 
a.em." (Tr. 131); that he instructed Mrs. Smith that "if she did 
see the men to walk up and point them out SS me." (rr. 131); that 


Mrs. Smith picked Greenwood and Brown (Tr. 132); that Linda Smith 

was not-present on this occasion (Tr. 132); that Linda Smith viewed 

the lineup at 10:10 a.m. (Tr. 132); that Linda Smith was given 

“the same instructions" as her mother (Tr. 132); and that she also 

picked Brown and Greenwood (Tr. 132). 
On cross examination (at trial), Detective Holden 


testified that "we conducted this [the lineup} separately" (Tr. 134); 


; that mother and daughter "had no opportunity to talk" (Tr. 134); anda 


*See page 29(a). ~29- 


*There were in effect two lineup proceedings: one in the roll 
call room, viewed by all witnesses; a second immediately follow- 
ing the first, in a small room behind the roll call room (at 
Which pictures were taken). Only the witnesses that made identi- 
fication in the first lineup viewed the second lineup. See the 
notes of Attorney Jon Feldman (defendant's exhibits 1 and 2). 
Although not briefed, appellant also questions the right of the 

[ pottce to continue his detention, without presentment, beyond 

| the time of his identification in the first lineup. 
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that when the mother was outside the room [after having identified 
Greenwood and Brown], "the daughter was in the room" (Tr. 134, 135) .* 
On remand, Detective Holden testified that he 


"did not recall" where the daughter was when the mother made her 


identification (Tr. Rem. 131, 132), and that to the best of his 
knowledge, "Linda Smith did not come into the room at the same 
time” (as her mother) (Tr. Rem. 132). 

Detective Holden further testified (on remand) 
that after Mrs. Smith viewed the lineup, he "told her to sit in 
the back of the room or go out:" and that Linda “ given the same 
instructions after she made her identification (Tr. Rem. 132) .** 

Officer Bryant testified on aor nae that he was 
with Linda Smith throughout the lineup sapeesiee fe the roll call 
room (fr. Rem. 144): that Linda Smith made positive identifica-— 


tions of both Brown and Greenwood (Tr. Rem. 145); that Linda Smith 


and Louise Smith did not view the lineup together (Tr. Rem. 146); 
that as Mrs. Smith was leaving the area from which she made her 
identification, Linda Smith was brought up to the desk (from which 


identifications were made), and although they (Mrs. Smith and her 


daughter) passed, no words were exchanged (Tr. Remi. 146): that 


—— \ 

*This testimony is flatly contradicted by mother's testimony, 
daughter*s testimony, Officer Bryant's testimony, and Attorney 
Feldman"s testimony, that mother and daughter ASS.85 RSS the 
room at the same time and remained in the room while each made 
her identification. 


**This testimony is consistent with the testimony of Mr. Feldman 


that the mother and daughter were seated in the back of the room 
after the initial identifications. It is inconsistent with the 


testimony of the mother and of the daughter, that each returned 
| 
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to her original seat. 


after the lineup, Mrs. Smith and Linda went respectively to the 
extreme right rear and left rear of the room, in the presence of 
police officers (Tr. Rem. 149); and that Mrs. Smith and Linda did 
not return to the seats in which they had been seated earlier (Tr. 
Rem. 149, 150) .* 

3. Identification of Greenwood at trial. 

Mrs. Louise Smith was unable to identify Greenwood 

In this connection she testified as follows: 

"DO you see the person here in court today that 

you saw at that time come across the street to 

you?" 

"I don't know." 

“Pardon me?" 

"I don't know. I don't know.” 

"you don't know if you see the person here today?" 

"No, I can't -- I don't know.: I. mean if that is 

Greenwood, he don't took -- I mean he looks differ- 

ent, if that's him. If that's him, I can't -—" 


"You are looking as somebody right now." 


"I know they said Greenwood, but I don't know if 
it's him for sure." 


"The person you see sitting here you said some- 
thing about him looking different?" 


“Well, you said it was Greenwood when I came in the 
court and I mean I figured it was Greenwood but I 
don't know for sure if that's him." 


*Mrs. Smith and her daughter each testified that after they made 
their identifications, they returned to their original seats. 
(fr. Rem. 23, 37, 59). 


"Where did you get the name Greenwood?" | 
"Well, I mean you told me -— I mean all along - 
I mean during the time we talked it was Greenwood." 


"When did you first hear the name Secs 


"I --— during the lineup, I think that is! ‘the first 
time. Other than that I don't remember." 
(Tr. 55, 56) 


Linda Smith however, was positive of her identifica- 
| ‘ 
tion of Greenwood at trial, as follows: 


“Of course you can see the Gefendant seatiea here 
in the coutroom, is that correct?" | 


"Yes." (Tr. 100) 


“By Greenwood, do you mean the Ee who is 
seated here that we have been discussing?" 
“Yes." (Tr. 103) | 


4. The Trial Court's Ruling on Defendant's Motion to 
Suppress. 


Following the testimony on remand (Tr. Rem. 156), 


the Court heard defendant's oral motion for suppression of his 


_ 


identification based upon: 


; (i) the Government's failure to establish 
probable cause for Greenwood's arrest (Tr. Rem. 
fs56, “Is7)F" 
| 

(ii) the police lineup was held during a 
period of eee Getay (Tr. Rem. 158) > 

(iii) Greenwood was denied effective assistance 
ofcounsel at the police Tinéup,” in violation of 


Wade-Stovall (Tr. Rem. 159); anda | 
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(iv) the lineup was unnecessarily suggestive 

(for |the reason (a) that mother and daughter were 

permitted to make identification in each other's 

presence; and (b) that Greenwood's bandages were 

not removed prior to the holding of the lineup) 

(Tr. Rem. 159). 

The Government presented argument in opposition to 
the defendant's motion (Tr. Rem. 161-169) . 

Thereupon, the Court denied defendant's motion from 
the bench, finding probable cause for Greenwood's arrest (Tr. 171); 
finding that Greenwood was represented by counsel (Tr. Rem. 171); 


and finding that the police lineup procedure was proper and not 


suggestive (Tr. Rem. 172). 


The Court initially failed to rule on the defendant's 


contention that the lineup was held during a period of "unneces- 
sary delay” in violation of Mallory. When requested to rule with 
regard to this contention (Tr. Rem. 172), the Court ruled against 
the defendant as follows: 


THE COURT: The Court rules that the lineup was not 
for the purpose of holding him, that there was probable 
cause for holding him and that he was properly represented 
at the time, and that this would not be applicable to this 
particular case. 


MR. HARRIS: I take it then the Court's ruling is 
that in holding the defendant in order to get a lawyer 
for him before the lineup was conducted was perfectly 
proper and that under that circumstance Mallory does not 
apply here? 


THE COURT: That is correct. 


The Court subsequently filed a written order consistent 


reproduced at page A - 26 in the Addendum) . 


| 

with its ruling from the bench, on February FF 1970 (order 
| 
i 


5. The testimony at trial with regard to the offense 
st 7, 1967. 


on Augu P 

Following the voir dire (Tr. 28-37), and opening 
statement on behalf of the Government (Tr. 37-41) Mrs. Nora 
Louise smith,’ age 41, of 1406 Ridge Place S.E., testified that 
on the night of August 7, 1967, she and her daughter Linda Smith, 
age 20, visited Mrs. Lois Moore (another aaneneen of Mrs. 
Smith) at 1733 T Street, S.E., Washington, D. C. (rr. 49, 67); 
that "at about ten o'clock or eleven o'clock iene evening" (Tr. 
51), Mrs. Smith and her daughter Linda left Mrs. Moore's apart— 
ment to return to their home (Tr. 68); that on their way home 

| 

{walking north in the 1800 block of 17th Street, S.E., on the east 
side of the street] * they were approached by a boy coming from 
across the street [walking south in the 1800 block of 17th Street, 


| 
S.E. on the west side of the street], later identified as William 


Brown (Tr. 52); and that Brown had a gun (Tr. 55). Over objections 
| 


of Greenwood's counsel (Tr. 51, 52, 54), Mrs. Smith testified to 
statements by Brown that he (Brown) had a friend on the other 
[west] side of the street (Tr. S51, 55)? that his friend had a gun 


(fr. 59); that he (Brown) did not want money (Tr. 53, 54); and 
| 


taiso known as Louise Smith (Tr. 87). 
at the trial, a diagram was used to pinpoint the several locations 


Ren cerneng to the offense. Because it was at first incorrectly 

rawn, the record is somewhat confusing on a first reading. For 
clarification, and based upon all of the testimony, the events have 
been reconstructed and are shown on the annotated) map of the area 
included at page A- 33 in the Addendum to this Brief. 


-34— 


that he (Brown) "wanted to fuck.” (Tr. 54). These statements of 
Brown's were not made in the presence of Greenwood (Tr. 51, 105, 
106) .+ 

Mrs. Smith testified that after Brown made the 
statements referred to above, another boy (later identified as 
Greenwood) also came up to her and Linda (Tr. 52); that Greenwood 
had a gun (Tr. 59); and that Greenwood made the statement "Do 
what my brother said" (Tr. 53, 70). 

Mrs. Smith further testified that she and Linda 
were then directed to go into a nearby alley (see annotated map 
of area in the Addendum to this Brief) (Tr. 59, 60); that they 
were-taken to an apartment building construction site in the 
alley (Tr. 59, 60)? ‘and that Brown had intercourse with her at 
gun point (Tr. 60) while Linda Smith and Greenwood talked "on the 
other side of the building" (Tr. 60). 

Although Mrs. Smith's testimony is somewhat con- 


fused on the point, iit appears from her testimony and her daughter's 


testimony, that after Brown had finished with Mrs. Smith, he and 


Mrs. Smith went over to where Greenwood and Linda were (the other 
side of the building) (Tr. 64, 104); that Greenwood then stated 


that "Linda wouldn't submit to him" (Tr. 61, 104); that Brown's 


Itt is Greenwood's contention that Brown's statements were erroneously 
allowed into evidence in that they were not made in»Greenwood's 
presence and are of no probative value against Greenwood. However, 
in light of the other testimony (that Greenwood had a gun; and that 
Brown carried out his stated intention), it does not appear that. 
these statements materially prejudiced Greenwood's case. The point 


is therefore not briefed. 
2~he testimony of Officer Cass locates the offense at 1708 T Street, 
S.E. (fr. 127). 


response was that "he would take care of her” (Tr. 61, 65); that 


Greenwood and Mrs. Smith then left the area and returned to where 
| 
| 
she and Brown had been originally, leaving Brown and Linda together 


(Tr. 61, 104). 


| 
Mrs. Smith testified that after she and Greenwood 
had left Brown and Linda, Greenwood stated "he [Greenwood] did 


not want to do what he [Brown] was doing" (Tr. 65); that “he 
[Greenwood] was doing this for his brother [Brown] because his 


| : 
brother was sick and he [Brown] had just come from St. E's [Saint 
| 
Elizabeth's Hospital] and that was the only way he [Greenwood] 
| 


| 
could help his brother [Brown] by helping him do these things" 


(Tr. 65). | 


Mrs. Smith further testified that Greenwood “had 
| 
his hand up to his head like he was upset about Tt" (fr. 65) + 


that Greenwood said he would get Brown and take him away from 


Linda ("that he would get him out of there if he had to go in 
an@ drag him out himself") (Tr. 66); and that Greenwood then went 


over to where Brown was, and.told Brown "to come on, let*s go” 


(Tr. 66, 86). [Generally consistent with this testimony, Linda 


smith testified later that “Greenwood kept hollering, telling him 


[Brown] to hurry up and Brown told him [Greenwood] to wait. And 
I 

| 

Greenwood came over with my mother and before he got over Brown 


| 
had got up and I had my clothes on and they was —- he said, “man 


let's go.'" (Tr. 105) J 


Mrs. Smith testified Greenwood never hela her in any 
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way (Tr. 86), never hurt her (Tr. 86), and did not hurt her 


daughter Linda Smith (tr. 87). 

Mrs, Smith testified that (during the time Mrs. 
Smith and Greenwood were talking, and while Brown was with Linda) 
Greenwood's gun was "in his pants -- in back of his pants some- 
where" (Tr. 63). She further testified Greenwood told her "to 
take his gun" (Tr. 66), that she took and held Greenwood's gun 
in her hands "for a couple of minutes". (Tr. 84, 85), and that she 
then returned the;)gun to Greenwood (Tr. 66, 85), because she was 
afraid that if she tried to use the gun, she or her daughter might 
have gotten hurt (Tr. 72, 73). 

Linda Smith testified (Tr. 96 et seq.) that after 
leaving her sister's apartment at 1733 T Street, S.E., she and 
her mother were approached by a boy (later identified as Brown) 
as they passed the alley (Tr. 102, 112); that Brown made the 
statements "Stop or I will shoot, don't holler” and "Turn around 
and keep walking. My friend across the street has a gun too" 
(Tr. 103, 112); that Brown said “he wanted to fuck" (Tr. 105); 
that Greenwood subsequently crossed the street and took a gun 
out of his pocket (Tr. 103, 112); that they were directed to an 
apartment construction site in the alley; that Greenwood and 
Linda went to the "outer part of the building, between the build- 
ing and another house," while Brown took Linda"s mother "on one 
side of the building” (Tr. 103, 112). : 


Linda further testified that Greenwood first told 


her to take her clothes off and that she had said she wouldn't 


(Tr. 104, 107); that Greenwood then stated that “he didn't want to 


do that", and "he was out helping his brother because his brother 
| 

had just come from Saint Elizabeth's" (Tr. 104); that after Brown 

came over with her mother, Greenwood had said to Brown that Linda 

wouldn't submit to him; and that Brown then stayed with Linda and 

Greenwood “went back over with my mother” (Tr. 104) . 

Linda testified that: Brown had as intercourse 
with her at gunpoint (Tr. 105); that thereafter Greenwood and 
her mother came over (Tr. 105, 110); that the Sonrithen walked 
out of the alley; that Linda and her mother then ene “down 17th 
Street" [north], and Brown am Greenwood walked “up the other 
way" [south] (Tr. 111). 

On cross examination, Linda testifies that Greenwood 
never touched her, and never harmed her: 


“Other than you said he led you by the arm did he 
ever touch you?" 


ao 


“Other than the fear you described at having a gun 
pointed at you, did he in any way harm you?" 


"No." (Tr. 122, 123) 


Linda further testified Greenwood was not present 


at any time during Brown's assault upon her: 


“Did Greenwood ever come over in the room you were 
iF 


with when you were with Brown?” | 


"No. w 


“He never came in there at all, and stayed with 
your mother all the time?" 


"Yes." (Tr. 124) 


{Mrs. Smith's testimony is consistent. She testified Greenwood 
and she came out "and left Linda and Brown in there" (Tr. 61). 
Later, she went with Greenwood "over to where Linda and Brown was 
and Linda was fixing up her clothes and so they came on out and we 
all came out together." (Tr. 66)} 

The Government also offered corroborating testimony 
of Dr. Timothy Tomasi (Tr. 137), ana Detectives Cass (Tr, 124) and 
Holden (Tr. 130). 

6. Motions; Instructions to the Jury; Jury Verdict, 

——————$—————$— ee tO he Jurys Jury Verdict 

At the conclusion of the Government's case (Tr. 152) 
counsel for Greenwood informed the Court that Greenwood would not 
take the stand (Tr. 152). ‘The trial court made an objective 
determination under Luck that Greenwood's prior conviction (UUV) 
would not be admissible against him (Tr. 153). The jury was then 


requested to leave the Courtroom (Tr. 154) ana defendant renewed 


and argued his motion to dismiss for undue delay (Tr. 154). The 


motion was "overruled" (Tr. 162). 

Defendant further moved to dismiss on the ground 
the Government had failed to prove that Greenwood “aided and 
abetted the defendant Brown" (Tr. 157). The motion was “over- 
ruled" (Tr. 162). 


The defendant further requested certain instructions 


with nosene to the meaning of the term "aiding and abetting” (Tr. 
), the requests were opposed by the COURTIGHE (oe 160, 161), 
and were denied by the Court (Tr. 162). | 
Argument on behalf of the Cras er 167-174) 

and on behalf of the defendant (Tr. 174-181) was heard. 
The Court then instructed the jury with regard to 


the respective functions of the Court and jury (Tr. 183, 184); 


with regard to the credibility of witnesses (Tr. 184, 185); with 


regard to defendant's failure to testify (Tr. 186); 


with regard 
to the presumption of innocence (Tr. 186); with eae to the 
Government's burden of proof (Tr. 186); with regard to the mean- 
ing of reasonable doubt (Tr. 186, 187); with regard to direct 

and circumstantial evidence (Tr. 187, 188); with regard to ele- 
ments of the offense of rape (Tr. 189); with regard to corrobora- 
tion of the corpus delicti and corroboration in the matter of 
identity (Tr. 190, 191); with regard to the lesser-included offense 
of assault with intent to commit rape under eStnds or both Counts 
One and Three of the indictment (Tr. 191), and the lexements of 


such lesser-included offense (Tr. 191); with regard to the Gov- 


ernment's burden of proof beyond a reasonable doubt) (with regard 


to the element of specific intent) (Tr. 192): with regara to the 
meaning of specific intent and general intent (Tr. 192, 193); 
with regard to the requirement of corroboration (tri. 193); with 


regard to the elements of offense of assault with a dangerous 


weapon (Tr. 194, 195); and with regard to the meaning of “aiding 


and abetting” in the commission of an offense (Tr. 195, 196). At 


the conclusion of these instructions the Court gave its version 
of the "Allen" charge (Tr. 197). Both counsel for the Government 
and counsel for the defendant indicated they were satisfied with 
the instructions (Tr. 198). The jury was excused from the jury 
room to commence deliberations at 4:08 p.m. on Monday, January 13. 
At 4:55 p.m., the jury entered the Courtroom and 

the Foreman announced: "the jury has agreed upon a verdict" 
(Tr. 200). The following then occurred: 

THE DEPUTY CLERK: "What say you as to the defendant 
Benjamin O. Greenwood, III, on count one of the indictment 
charging rape?" 

THE FOREMAN: "Not guilty." 

THE DEPUTY CLERK: "What say you as to the defendant 
on the lesser-included offense of assault with intent to commit 


rape under count one?” 


THE FOREMAN: "I don't understand you. Is that 
count two?” 


THE DEPUTY CLERK: "No, count one, the lesser—included 
offense under count one of the indictment, assault with intent 
to commit rape." 


THE FOREMAN: "It is not on the indictment." 


THE COURT: "The Court instructed you on this; it is a 
lesser-included offense. Perhaps we should give you a verdict 
sheet on this. Do you think so?: 


THE FOREMAN: "Your Honor, could I tell you what we 
decided in there or only what you asked me?" 


THE COURT: "I think that at this time we better stop 
because when you found the defendant not guilty as to count one 
and as to count three, then you should go on and consider the 
lesser-included offense, as instructed." 


"THE FOREMAN: “Which was counts two and four." 
THE COURT: "No, they are additional counts." 
THE FOREMAN: "Very well." 
THE COURT: "Very well. At this time if you just 


have a seat I would like to give you that instruction again." 
(Tr. 200, 201) | 


There followed a colloquy at the bench outside the hearing of the 
jury. Counsel for Greenwood objected to any further instructions 
(Tr. 202) on the ground that the jury had been fully instructed 


and both counsel had stated they were satisfied with the instruc- 
tions (Tr. 202, 203). Counsel for Greenwood then requested that 
the jury be excused to return the following day, a Seon 
that it was already after 5:00 p.m. (tr. 203). The request was 
refused (Tr. 204). The Court then re-instructed the jury with 
regard to the lesser-included offense (of assault with intent to 
commit rape) under Count One and Count Three (Tr. 205), stating 
that the jury would be permitted to find the defendant guilty of 
such lesser-included offense under Count: One, and if the jury > 
should find the defendant not guilty under Count three, then the 
jury would be permitted to find the defendant guilty of the lesser- 
included offense also under Count Three (Tr. 205, 206). The 


Court then read the three elements of this lesser-included of— 


fense, and at 5:09 p.m., again excused the jury. (tr. 206, 207) .* 


| 

*The instruction was as follows: "The essential elements of the 
offense of assault with intent to commit rape, each of which the 
Government must prove pon a reasonable doubt, are: (1) That the - 
defendant made an assaul Epon the complainant; and (2) that he did 
so with specific intent to have sexual intercourse with the com— 
See, and (3) that he did so with the eee to carry this in- 

ent into effect by force and against the will of the complainant 
Those are the elements of assault with intent to commit rape. Ali 
of them must be present to find him guilty." (Tr. 206). 
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The Court failed to re~instruct the jury with regard to the require— 


ment for corroboration, with regard to reasonable doubt, with regard 
to the meaning of specific intent, or with regard to any of the 
other instructions previously given. : 

At approximately 5:30 p.m. the Court received a note 
from the jury reading: "What does the law say on the guilt of an 
accomplice to the crime?" (tr. 207). At this point counsel con- 
ferred off the record, and the jury was then told they would be 
excused and that further instructions would be given at 10:00 
o'clock the following morning (Tr. 207, 208). 

The following morning the Court had before it two 
notes from the jury. The first reading: "Could we please have 
the written definition read by the Judge as to assault with in- 
tent to commit rape?"; and the second reading: “What does the 
law say on the guilt of an accomplice to the crime?" (Tr. 218). 

Prior to re-instructing the jury, counsel for Greenwood 
pointed out to the Court that inasmuch as the jury had already 
found Greenwood not guilty of rape under Count: One, the jury must 
have found "that he wasn't there” (i.e., that he had not aided 
and abetted Brown, as there was no evidence that Brown had not 
committed rape) (Tr. 211). Counsel for Greenwood suggested that 
the lesser-included offense should be withdrawn from the gury com- 
pletely (Tr. 211). Counsel for Greenwood further requested an in- 
struction of simple assault under Count One (Tr. 211). 


The Court then advised counsel that it would not 


| 
give the jury a written instruction (Tr. 213); that she would 
again read them the definition of assault with intent to commit 
rape (Tr. 213), the definition of assault and specific intent and 
corroboration (Tr. 213). With regard to the Sean aes ques— 


| 
tion (regarding "the guilt of an accomplice") the Court advised 


it would give the instruction on aiding and abetting, and would 


read the possible verdicts in the case (Tr. 214). 
Counsel for Greenwood again requested @ simple 


assault instruction (Tr. 215, 216), and was denied by the court 
(Trai) 


The jury entered the Courtroom at 10:32 a.m., 


January 14, 1969, at which time the court again read to the jury 


the essential elements of the offense of assault with intent to 
commit rape (Tr. 219); the definition of assault (rr, 219): the 
requirement of proof beyond a reasonable doubt with legara to 
the element of specific intent (Tr. 220); the meaning of intent 
(general intent only) (Tr. 220); the requirement for corrobora- 
tion with regard to the corpus delicti and the identity of the 

| 
defendant (Tr. 221);- and instructed that the jury could find the 
defendant guilty of a crime charged if the jury found he was aid- 
ing and abetting another in the commission of such crime. The 
Court then stated the possible verdicts that coulda be reached 


(Tr. 223, 224). 


Counsel for Greenwood renewed his prior objections, 


stating "there is no evidence to justify the submission of the 
crime of assault with intent to commit rape" (Tr. 224). The jury 
left the Courtroom at 10:40 a.m. to resume deliberations. 

Subsequently, the jury returned another note to 
the Court reading "Does the aiding and abetting clause apply 
equally to having carnal knowledge and intent to rape?" (Tr. 225). 
At this point counsel for Greenwood moved for a mistrial on the 
ground that further instructions to the jury would necessarily 
unbalance the instructions (Tr. 226). The Court stated it in- 
tended to tell the jury that the answer to the question is "Yes" 
(Tr. 226). Counsel for Greenwood then pointed out that the 
question was "unintelligible" and that there is no crime called 
“intent to rape" (fr. 227). It was further suggested that if 
the Court should re-instruct the’ jury, the jury should be re- 
instructed as to all instructions (Tr. 227). Thereupon, at 
11:42 a.m., the jury entered the Courtroom (Tr. 229) and the 
Court stated as follows: ~ 

“Ladies and gentlemen of the jury, you have sent out 

@ question asking: Does the aiding and abetting clause apply 
equally to having carnal knowledge and intent to rape? The an- 
swer is yes. Now bear in mind all of the other instructions 
completely that the Court has given you, and come back with the 
answers to the various and sundry points, please, if you are 
able to do so." 

Mr. L*Hommedieu again objected to the instruction, 


contending that there is no such crime as "intent to rape" and 


that the Court's instructions to the jury were misleading (Tr. 


31). The jury entered the Courtroom at 11:54 a.m. and re~ 


turned the following verdict: 


- Not guilty on Count one of the indictment (Rape) . 
| 


Guilty of the lesser-included offense under 
Count One (Assault With Intent to Commit Rape). 


Guilty on Count Two of the indictment. | 


Not guilty on Count Three of the indictment (Rape) . 


Guilty of the lesser~included offense under 
Count Three (Assault With Intent to Commit Rape) . 


Guilty on Count Four of the indictment. 


The jury was polled, and each individual juror stated his or her 
| 
agreement with the verdict as announced by the Foreman (Tr. 


233 et seq.). 


ARGUMENT 


I. THE POLICE LINEUP IDENTIFICATION OF THE APPELLANT SHOULD 
HAVE BEEN SUPPRESSED AS THE FRUIT OF APPELLANT'S ILLEGAL 
DETENTION. 


[Appellant desires| the Court to read, in connection with this argu- 
ment, pages 18 to 23 of this Brief ("Appellant's Arrest on 
September 12, 1967") and the transcript on remand, pages 99-127 
and pages 147-149.] 


A. The Government failed, on remand to sustain its burden 
of proof, that there was probable cause for appellant's 
arrest. 

As fully set forth in the Statement of Facts, to which 
reference is made, appellant was arrested without a warrant near 
Kramer Junior High School, 17th & Q Streets, S.E. on September 12, 
1967, at about 8:45 p.m., by Officer Carnwell C. Dean, based only 
upon the following: 

1. A radio run for robbery at 18th & Q Streets -- 

nearly two blocks from the site of arrest -— received by 


Officers Bryant and Dean [see annotated map at p. A-31l in 
the Addendum]. 


2. The report of an unidentified cab driver, received 
by Officer Bryant, that “the man had jumped the fence." 


3. The witnessing by Officers Bryant and Dean of an 
unidentified person running through the school playground. 


4. Officer Bryant's instructions to Officer Dean to 
go around to the other side of the school [to apprehend 
Greenwood]. 
In response to the question "Would you tell us what, if anything, 
you saw him [Greenwood] do before you arrested him?" Officer Dean 
testified "I seen [sic] him do nothing before I arrested him." (Tr. 


Rem. 116). Officer Dean further testified he was acting on infor- 


mation from Officer Bryant (Tr. Rem. 116). However, the record 


shows that Officer Bryant knew nothing more than Officer Dean knew 
(see “Appellant's Arrest on September 12, 1967,“ ae 

Some minutes later, the victim of the alleged pocketbook 
snatching, Regina Harvey, was not able to identify Greenwood (Tr. 


Rem. 101, 110), and identified one William Brown, arrested inside 


the playground at about the same time, as the person who snatched 


her pocketbook (Tr. Rem. 110). 


It is appellant's contention that as a matter of law 
there was no probable cause for his arrest in these circumstances. 
Conceding that Officer Dean had reason to helieve a felony had been 


committed {6ased upon the radio run for robbery), there was no 


reasonable basis for him to believe that Greenwood ‘had committed 


| 
that offense. Officer Dean had no prior description of any sus- 


pect. There were no facts linking the person seen in the play- 


ground to the reported offense. There were others in the play-— 


ground [Brown and Blagmon were arrested in the playground] . To 
run in a playground or to climb a fence are acts Sa eae 
innocent -- certainly not acts sae which it may be reasonably 
inferred that the actor has committed a felony. 
In Henry v. United States, 361 U.S. 98, 80 S. Ct. 168 


(1959), the Supreme Court stated, with respect to probable cause, 


as follows: 
“Probable cause exists if the facts and circumstances 
known to the officer warrant a prudent man in believing 
that the offense has been committed. [citing cases] It 
is important, we think that this requirement be strictly 


enforced, for the standard set by the Constitution protects 
both the officer and the citizen." 361 U.S. at 102. ... 


The Court further stated: 
"To repeat, an arrest is not justified by what the 
subsequent search discloses. Under our system suspicion 
is not enough for an officer to lay hands on a citizen." 
* 361 U.S. at 104. 

In the case of Greenwood, at best Officer Dean may have 
had suspicion, Nothing more appears from the record. Under the 
standard set forth in Henry, the arrest was constitutionally invalid. 

After appellant's arrest, he was brought around to the 
front of the school, and placed in a police cruiser (Tr. Rem. 101, 
147, 148). Shortly thereafter (or at about the same time; the re- 
cord is not clear), Regina Harvey (the victim of the alleged pocket- 
book snatching) positively identified William Brown as having com- 
mitted that offense. (Brown having been arrested inside the school 
grounds at about the same time). Officer Bryant testified that 
Regina Harvey could) not identify Greenwood (Tr. Rem. 101, 110).* 

FPollowing|Greenwood's arrest, he was identified (apparently 
in one man "show-ups") in connection with two other offenses re- 
ported as having occurred in the vicinity of the school grounds at 


about the same time) (see “Appellant's Arrest on September 12, 1967," 


supra). 


Appellant's initial contention is that the Government 


cannot rely on the subsequent identifications to supply probable 


*Subsequently, only Brown was indicted for this offense. (See 
Course of Proceedings, Addendum, p. A~21.) 


~49— 


cause, since Greenwood was already under arrest (see Henry v. 
United States, supra: “An arrest is not justified by what the 
subsequent search discloses." 361 U.S. at 104).1 

Moreover, the events in front of the school after Greenwood's 
arrest do not support Greenwood's detention for the folowing reasons: 


(1) The purse snatching involving Regina Harvey: 


As reported above, Regina Harvey could not identify 


Greenwood. Clearly, no probable cause may be found in connec— 


tion with this offense. 
(2) The ADW against Sonny Shaw: 


Sonny Shaw testified that Greenwood had broken 
up a fight between Shaw, Blagmon and Brown (rr. Rem. 123); 
that he considered Greenwood may have “saved hils [Shaw's] 
life" (Tr. Rem. 126): and that he [Shaw] identified Blagmon 
and Brown to the police asthe persons who had drawn the guns 
on him (Tr. Rem. 124, 125). Shaw's testimony is entirely 


credible and consistent. He has no reason to testify falsely. 


| 
Officer Bryant testified that- Shaw identified 


Greenwood as having assaulted Shaw with a gun (Tr. Rem. 101, 
102, 148). Appellant contends this testimony is simply 


lot course, the one man "“show-ups" in which Greenwood was_allegedly 
identified were in themselves efective under Wade-Stovall, since 
they occurred after arrest and without counsel] As »such, for this 
reason also, the police should be precluded from relying on the 
identifications made to supply probable cause. 


*Despite Officer Bryant's testimony to the S22 aS the second day 
of the hearings on remand (Tr. Rem. 150), all of the remaining evi- 
dence points to the truth of this assertion. Officer Bryant so tes— 
tified (Tr. Rem. 101, 110): The Grand Jury ee an indictment 
only against Brown. Form P.D. 251 for this offense refers only 
to Oe ee a p. A-7).. Form P.D. 111 asserts Miss Harvey 
did not identify Greenwood (see Addendum, p. A=-13) |! 
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incredible. No evidence tending to corroborate this 


testimony was introduced; all of the available evidence 

is to the contrary. No complaint was ever made against 
Greenwood. No indictment resulted against Greenwood. 

No consistent statements were introduced. Officer Bryant's 
testimony was clearly interested (it appearing that the 
question of probable casue for arrest was in issue). 
Finally, Officer Bryant's testimony was conflicting as 

to other issues, raising serious questions as to its re- 
liability in regard to this issue.* 

It is therefore respectfully urged that the 
testimony concerning the Shaw incident, taken as a whole, 
also does not support the trial court's finding that 
there was probable cause for Greenwood's arrest, and 
that the ADW charges on which Greenwood was "booked" 
were fabriczted in order to hold Greenwood for the purpose 

*For example, Officer Bryant testified on January 16, 1970 (Tr. 
Rem. 101, 110) that Regina Harvey (the victim of the pocketbook 
snatching) could not identify Greenwood; on January 19 (follow-— 
ing the damaging testimony of Sonny Shaw) Officer Bryant testi- 
fied unequivocally to the contrary (see Tr. Rem. 150). Officer 
Bryant also testified (Tr. Rem. 104) that charges were "No-Papered" 
because two young, girls, Yvette Belt and Geraldine Gaines, "were 
not with us at the time”. It is a matter of record however, that 
the two girls were at police headquarters at this time, evidenced 
by their signed and dated statements included in the Appendix to 
this Brief. And as indicated in the footnote on p. 22, Officer 
Bryant's testimony regarding the identification of Greenwood by 
Geraldine Gaines, as having assaulted the janitor with a gun, is 


not consistent with Miss Gaines' written statement (Addendum p. 
A-9). ; 


of the lineup conducted on the following day. 


(3) The assault’ on Geraldine Gaines and Yvette Belt: 
Sesh t on cerataine Gaines and Yvette Belt 


The only evidence linking Greenwood to this 
offense is again the testimony of Officer Bryant (shown 
to be unreliable in other regards; see footnote at p. 51) 


that after Greenwood had been brought around to the front 


of the school, the complaining witnesses (two young girls) 
identified Greenwood as having come into the playground 
and as having stated "here comes the police, here comes 
the police." (Tr. Rem. 102, 110). ‘There was a showing 
that Greenwood did anything to assist Blagmon ana Brown 


in connection with the assault on these girls, or to 


assist in their escape. It is simply not an offense to 
report the arrival of the police. In the content of the 
presently strained relations between the police and cer-— 
tain segments of the community, such statement attributed 
to Greenwood, without some further evidence that Greenwood 
had knowledge of the assault in the playground or other— 


wise, appears to be unexceptional .* 


2In the alternative, it is Saagestes the police proceded in reckless 
disregard of appellant's rights, by failure to conduct any investi- 
gation concerning the true circumstances with regard to the assault 
On Harry Shaw. In this connection, in response to the question "Did 
m tell the police that he eon broken up the fight?" 
larry Shaw testified that "Well, they idn"t give me time to tell them 
nothing." (fr. 125). Apparently, the —— proceeded upon an assump— 
tion_t gt Greenwood was guilty of something, and that it didn't par— 
ticularly matter of what= 
20n October 17, 1968 in Criminal Case No. 1443-67, Chief United States 
District Judge Curran apparent] agreed, and dismissed the indict— 
ment as to Greenwood based on the complaints of these Gris. follow— 
ing the Government's opening statemen on the ground that as a 
matter of law there was insufficient evidence to connect Greenwood 
to this offense. 


In light of the above, and the unreliability 


B. 


violation of Rule 5(a), 
cedure, and Mallory. 


“without unnecessary — 


In the case of Greenwood, it is undisputed that he was 
arrested at about 8:45 Pem. the night of September 12, 1967, upon 
a charge of Apw (see Statement of Facts); that he was detained Over-— 
night at the llth. Police Precinct; that the following morning, com- 
mencing at about 9:30 a.m., ana over the objections of an attorney 
from the District of Columbia Legal Aid Agency, he was made to 


appear in a police lineup at police headquarters, 


that he was identified by Mrs. Louise Smith and Linda Smith, in 


connection with a rape that had occurred on August 7, 1967, some 


five weeks prior to the lineup; and that it. was only after the line. 


up, ending at about 10:45 a.m. on September 13, 1967 that Greenwoca 


was taken to the Court of General Sessions for Presentment, ur 


Charges resuiting from the lineup identification. 


5a 


Since magistrates take the bench in the Court of General 
Sessions at 9:30 a.m. (Tr. Rem. 72), there can be no question but 
| 
‘that there was failure on the part of the police to comply with the 


requirement of Rule 5(a), and that the only reason for the continued 
detention of appellant without presentment, was ete eaee of the 
police to conduct the Ensen proceeding. : 

. c. ‘ane lineup identification of appellant a the fruit of 


‘an illegal detention and was therefore inadmissible. 
\ 


Appellant has shown above that (1) there was no probable 


cause for his arrest and (2) that he was illegally detained in vio- 


lation of Rule 5(a) and Mallory. 
1. Lack of probable cause. 
It has been held without exception that where 


there is no DrODaOES cause for arrest (i.e. ie EES case 


of an arrest. that is Coss Somer pner evidence 


of any kind obtained as a result of the invalid arrest 


may not be used against the person arrested. Henry Viena 


| : 3 : 
United States, 361 U.S. 98, 80 S. Ct. 108 (1959). Wong Sun v. 
ere aE 
407 
United States, -371 U.S. 471, 83 S. Ct./(1963). As the Supreme 
Court stated in Wong Sun: 


"In order to make effective the fundamental 
constitutional guarantees of seat of the home 
and inviolability of the person, Boyd v. United 
States, 116 U.S. 616, 6 Sup. Ct. 524, 29 Law Ed. 
746, this Court held nearly half a century ago 
that evidence seized during an unlawful search 
could not constitute proof against the victim of 
the search. Weeks v. United States, 232 U. S. 383, 
34 Sup. Ct. 341, 5: 58 Law Ed. 652. The exclusionary 
prohibition extends as well to the indirect as to 


| 
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the direct production of such invasions." Silverthorne 
Lumber Company v. United States, 251 U.S. 385, 40 Sup. 
Ct. 182, 64 Law Ed. 319 (1920). 


The Court in Wong Sun quoted with approval from 
Justice Holmes' opinion in Silverthorne, supra, as follows: 


"The essence of a provision forbidding the 
acquisision of evidence in a certain way is that not 
merely evidence so acquired shall not be used be- 
fore the court but it shall not be used at all. 

. Of course, this does not mean that the facts thus 
obtained’ become sacred and inadmissible. If know- 
ledge of, them is gained from an independent source, 
that may) be proved like any others. But the know- 
ledge gained by the Government's own wrong cannot 
be used by it in the way proposed." (251 U.S. at 
392, 40 Sup. Ct. at 183) (emphasis supplied). 


More recently, the Supreme Court has reaffirmed these 
394 U.S. 721, 
principles in| the case of Davis v. Mississippi,/89 Sup. Ct. 
1394 (1969). In reversing a conviction based upon fingerprint 


evidence obtained following an arrest without probable cause, 


the Supreme Court stated: 


"Our decisions recognize no exception from 
the rule that illegally seized evidence is inad- 
missible at trial, however relevant and trustworthy 
the seized evidence may be as an item of proof." 


See also Bynum v. United States, 104 U.S. App. D.C. 368, 
262 F.2d 465 (1958). 


Following Davis and Bynum, there can be no question 


that appellant's lineup identification, obtained at a time 


he was illegally detained pursuant to an arrest that was con- 


stitutionally invalid, could not have been used against appel-— 
lant at trial, and its use requires that appellant's convic-— 


tion be reversed. 


| 
Violation of Appellant's Mallory rights. 


Appellant relies primarily on the Gectsion of this 
Court in Adams v. United States, 130 U.S. App. D.C. 203, 291 
| 


F.2d, 547 (1968). In Adams (as in the case of Greenwood), the 


accused had been arrested on one charge, and was detained be- 
yond the limits of Rule 5 (a) for investigatory reasons vis- 
a-vis other crimes. The accused was subsequently identified 
in a lineup conducted during a period of EE delay", 
and tried and convicted on charges oe fron this iden- 


tification. 


The question before the Court in Adans was whether 


the lineup identification testimony was admissible in light 
oe 
of. the Cee ece violation of Rule 5(a). in reversing and 


remanding for a new trial, this Court stated: | 
| 


"To continue their [the accused] custody without 
presentment for the purpose of trying to |connect 
them with other crimes is to hold in custody for 
investigation only, and that is illegal; its opera— 
tive effect is essentially the same as anew arrest 
and, if not supported by probable cause, it is an 
illegal detention." 399 F.2da at 577. 


This Court further stated: 


“In deciding against admissibility, we empha— 
size that what the defendant acquires by that 
presentment is, first, judicial advice of his 
rights, including the provision of counsel; and 
second, the opportunity to regain his freedom 
forthwith by persuading the magistrate that there 
is no probable cause to hold him for the crime for 
which he was arrested.* These are important legal 


*This second reason is Soa compelling. in ae of Greenwood, 
for the reasons set forth in part "A" of this SEsesse I. 
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rights which Rule 5(a) was designed to secure -- 

so important, indeed, that the Supreme Court has 
ruled that the exclusion of otherwise admissible 
evidence is not too high a price to pay to assure 
their availability to all persons." 399 F.2d at 579. 


There is nothing on the facts in the case of Greenwood 
to distinguish it from Adams. Without reference to whether or 
not there was probable cause initially to arrest Greenwood, 
the decision of the police to hold Greenwood Oover—night and 
to place him in a lineup the following morning with respect 
to unrelated crimes, made Greenwood's detention illegal 
nae Adams, and any evidence resulting from his illegal 
detention was therefore per se inadmissible.* 

More recently, this Court has again considered the 
question of lineups in violation of Mallory. In Williams v. 

2 ee 


United States, 419 F.2d 740 (decided October 23, 1969), this 


Court refused, in a 5-3 en bane decision, to invalidate a 
etme uss faiiatrs I 


conviction based on lineup identification testimony, where 


the lineup was held achen ts the decisions of the Supreme 
Court in Wade-Gilbert-Stovall, even though there had been 
a violation of Rule 5(a). However, this Court expressly 
limited its decision to pre-Wade-Stovall lineups: 


"The considerations examined by the Supreme 
{court in Stovall lead to the conclusion that we 
jshould not characterize what the police did here 
‘in 1965 as contrary to Rule 5(a) and Mallory. 


* 


*It may be said that Greenwood. has an even stronger claim to 
improper police conduct than did the accused in Adams. For in 
Adams, the lineups that were held involved witnesses to similar 
modus operandi crimes. Greenwood, on the other hand, had been 
charged with ADW; yet his lineup involved open rape and robbery 
offenses. 
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“—~} Different considerations apply to identifications 
after Wade, for then police were fairly on notice 
that the right to counsel was a generally neces- 
sary ingredient in lineups." 

[ 


In this connection, appellant would kespect fully 


| 
recall to this Court the following reference in Judge Wright's dis— 


sent in Williams, supra, to the views of Judge Burger (now Chief 


Justice Burger) in this question: 


"The view that Mallory applies to lineups is 
not novel doctrine. It was taken by Judge Burger (now 
Chief Justice Burger) in his concurrence in Adams, supra. 
Judge Burger, the author of four of the five o inions in 
which, prior to Wade, Mallory was not applied to lineups, 2 
stated: 
‘*ek*The reason our earlier holdings do not 
apply is that the Supreme Court's decision in 
United States v. Wade, 388 U.S. 218, 87 Ss, Ct. 
1926, 18 L.Ed.2d 1149 (1967), has made the 
underlying rationale of those cases irrelevant.*** 
jit was natural for the cases following Mallory to 
‘concentrate on the exclusion of utterances, but 
not other forms of evidence. But Wade has changed 
‘this. Now that the right to counsel is an integral 7/7 
| part of -the lineup procedure, the warnings that 
are given at presentment and the o ortunity to 
' have counsel appointed are highly relevant to the 
See Fed.R.Crin. 
Since the Mallory rule was a re- 
. sponse to the protections afforded by prompt pre- 
sentment, it is appropriately applied to the lineup 
situation in the wake of Wade.! 130 U.S.) App. D.c. 
at 209, 399 F.2d at 580." 419 F.2d at 749. 


Adams is therefore controlling, and that for the 
‘reasons therein stated, appellant's conviction must be re— 


versed and the case remanded for a2 new trial. 


I CQ ” 2 : : 4 & > 
The Court suggests in a footnote the possibility of exceptions if 
sthe defendant is provided ‘substitute counsel.‘'"” Appellant con-— 

4 tends he was not furnished effective substitute counsel. See 
Argument II, infra. Se ee 


Footnote omitted. 


3 Footnote omitted, 


II. APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL AT 
THE LINEUP, IN VIOLATION OF WADE-STOVALL. 


[Appellant desires the Court to read, in connection with this argi- 
ment, pages 23 to 31 of this Brief ("The Lineup" ee and pages 68-96 
of the transcript on remand. ] 


In United States v. Wade, 388 U.S. 218, 87 Sup. Ct. 1926 


(1967), the Supreme Court held that a police lineup confrontation 
for the purpose of obtaining an identification is a critical stage 
of the proceedings, at which counsel must be present to represent 
the accused. In the case of Gilbert v. State of California, 388 
U.S. 263, 87 Sup. Ct. 1951 (1967), the Supreme Court held that 
lineup identification testimony with regard to a lineup at which 
the accused did not have the assistance of counsel is ber se inad- 
missible. And in the companion case of Stovall v. Denno, 388 U.S. 
293, 87 Sup. Ct. 1967 (1967), the Supreme Court refused to give 
retroactive application to Wade and Gilbert, holding that these 
cases affect only confrontations for identification purposes con- 
ducted without counsel after the date of decision (June 12, 1967). 

The police lineup in the case of Sresniees was held on 
Scprembe™ ne .after the date of cea in 1 Made-Stovall, 
and Greenwood tnevckode: was entitled | to all ‘of the protections: re- 
quired under these decisions. 

Mr. Jon Feldman, at the time a staff attorney with the 
District of Columbia Legal Aid Agency, was present at the lineup 


proceeding pursuant to a police request to the Agency for the presence 


of a lawyer. The request was apparently received on the same morning 


’ 


as the lineup. Mr. Feldman testified that he had little opportunity 


to consult with Greenwood or the other accused present at the lineup 


| 

¢ af | 
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(Tr. Rem. 72, 90); that he did not consider that he represented any 


of the accused (Tr. Rem. 90); that he regarded his purpose only as 
| 


seeing that the lineup would be objectively fair (Tr. Rem. 90); 


that he had not spoken to any of the witnesses who would view the 
| 


lineup (Tr. Rem. 72, 89); that he did not know who the witnesses 


would be (Tr. Rem. 89, 91): that he did not know in connection with 
what kinds of crimes the witnesses would view the lineup (Tr. Rem. 
89); that he was furnished no prior descriptions of the accused le. 


(Tr. Rem. 89, 92); and that he did not know anything about the 


‘offense involving Louise Smith and her daughter Linda (Tr. Rem. 93). 


It is clear that Wade intended something nes than a 
mere requirement that a lawyer should be present at a police Line- 
up BONE ont eecne There can be no doubt that Wade intended that 


an accused is entitled to effective assistance of eounsed at an 


| 
identification confrontation. Nor can it be doubted that in order 


to render effective assistance, counsel must have an opportunity 


to consult with the accused or suspect, and to learn of the facts 
. | 
and circumstances concerning the accusations and concerning the 


nature of the proceedings. At a minimum, it is suggested, counsel : 
cee ate 


2 

fshould sbe informed regarding the circumstances of arrest and the 
ST | 

charges upon which the accused is held; the names of the witnesses 
that are to view the lineup; the nature of the offenses involving 


such witnesses; and regarding any prior descriptions given the police 


by such witnesses. 


In the case of Greenwood, the record shows only that a 
lawyer was present to observe the proceedings; and in this connec- 
tion, that he made general suggestions that the police were free 
to follow or disregard at their pleasure. The evidence on remand 
clearly shows that Greenwood individually had no assistance of 
counsel. 

Appellant urges this Court to rule consistently with the 
statement in its so-called "Allen" order, issued October 16, 1969 
in the matter of Harold A. Spriggs v. Jerry V. Wilson, et al. 
{Appeal No. 23548): 

"The motion for stay is denied. In so doing, we. 

deem it appropriate to state, as we suggested in United 
States v. Allen, U.S. App. D.c. » 408 F.2d 1287 
(1969), that on this record we see no reason, and the 
Government at oral argument has offered none beyond an 
unsubstantiated reference to convenience, why the right 
to effective assistance of counsel does not require 

; that the description of the suspect as given to the 
police be made available to counsel for the appellant 

, at the lineup. See United States v. Wade, 388 U.S. 

} 218 (1967); Gilbert v. California, SS, = S. 263 (1967): 

' Stovall v. Denno, 388 U.S. 293 (1967). 

Mr. Feldman was not furnished prior descriptions of the 
suspect. That such failure to furnish descriptions was prejudicial 
is clear. Of the eight men placed in the lineup, only Greenwood 
had bandages on his fingers. Both Mrs. Louise Smith and her daughter 
Linda testified that their identifications of Greenwood were based 


in significant part on the fact that Greenwood had bandages on his 


fingers the night of the offense (August 7) and again at the lineup 


eH eee pst >i ae 


ne 
_— 


(September 12). Linda Smith, in on description furnished ses 
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police, made specific reference to Greenwood's bandages: "He had 
two of his fingers on the right hand bandaged up." (Tr. Rem. 97). 
‘Mrs. Smith testified she also had told the police about the ban- 
dages (Tr. 57). Had Mr. Feldman been apprised of acs prior 
descriptions, it is inconceivable that he would not have requested 
that the bandages be removed. And whether Mrs. Smith would have 


made a positive identification of Greenwood without the bandages, 


is a matter of extreme doubt. According to her testimony, it was 


the fact that she noticed the bandages that initially dispelled 


her uncertainty. (Tr. 57).* 
For the foregoing reasons, appellant contends he did not 


have the effective assistance of counsel at the lineup and that 


his rights under Wade-Stovall were abrogated. 


Tit. THE LINEUP IDENTIFICATION PROCEEDINGS IN WHICH APPELLANT WAS 
IDENTIFIED WERE UNNECESSARILY SUGGESTIVE AND CONSTITUTED A 
DENIAL TO APPELLANT OF DUE PROCESS. OF LAW. 


[Appellant desires the Court to read, in connection) with this Argu- 
ment, pages 23 to 31 of this Brief ("The Lineup” ); the testimony 
of Mr. Jon Feldman at pages 68-96 of the transcript on remand: and 
Mx. Feldman's notes made in connection with the Lineup proceedings, 
introduced into eerdence as defendant*s exhibits nos. 1 and 2 on 
remand. ] 


: | 
In Stovall v. Denno, 388 U.S. 293, 87 Sup. Ct. 1967 (1967) 
the Supreme Court affirmed that a confrontation for the purpose of 
{| 
identification may be “so unnecessarily suggestive and conducive to 


irreparible mistaken identity" as to constitute a denial of due 


i 
i 
| 

. 


*See also Mrs. Louise Smith's identification testimony at p. A-28 
in the Addendum. 


process of law. In so doing the Court stated that a claimed viola- 
tion of due process of law in the conduct of a confrontation "de- 
pends on the totality of the circumstances surrounding it." 388 U.S. 
at 302. 

Appellant Greenwood contends that his identification at 
the lineup was "unnecessarily suggestive" within the meaning of 
Stovall as a matter of law, and that the District Court findings 
on this issue are not supported by the evidence: 

f First: As referred to in Argument II, appellant was 
{ iaentitiea from a lineup in which he was the only person having 
Ipandages on his right hand, and in circumstances where the police 


had been furnished prior descriptions by both Mrs. Smith and Linda 


} smith in which reference to such bandages was made. Mrs. Smith in 


‘her first enti eication of Greenwood evidenced considerable un- 
certainty (see "Testimony of the Complaining Witnesses" at pp. 
23-26 in this Brief; see also her testimony at pp. A~28 et. seq. 
in the Addendum). It was Cniyaien she looxed again and noticed 
the bandages, that her uncertainty was dispellea (Tr. 57). Appel- 
lant believes this is no different from requiring a suspect to 

_appear in a lineup in which all of the others in the lineup are 
in any significant respect different -~ either in height, or com-— 
plexion, or clothing, or other characteristics. Such practice 
has been widely condemned. 


| The bandages take on additional significance 


when it is considered that Mrs. Louise Smith, at trial, was in 


| 
fact unable to identify Greenwood, and stated ",..he looks differ- 
ent, if that's him..." (Tr. 55) (see “Identification of Greenwocd 


at Trial", at pp. 31-32 in this Brief). 


In short, the bandages on the facts, as to 


Greenwood, rendered the lineup fundamentally unfair. pie 


’ Second: Although the testimony is conflicting, sepeltent 


: a 


believes that the great weight of competent evidence establishes 
that mother and daughter made their identifications one in the pr 


Neresence of the other. 


In this connection, reference is made to Detec-— 
| 


;tive Holden's testimony at trial that he instructed Mrs. Smith 


‘that "if she did see the men to walk up and point them out to me." 


(Tr. 131). Further reference is made to the testimony of all other 
witnesses (Officer Bryant, Mrs. Smith, Linda Smith, and Attorney 
Feldman) that Mrs. Smith and Linda Smith entered the roll call 
room together and were inside the room when each made her identi- 
~ 
- fication. If the testimony is true, it necessarily costows that 
the complaining witnesses at the least could have known, by ob- 
serving, who was identified by the other. : 
The testimony of Officers Holden ana Bryant 
concerning the lineup was plainly inconsistent, at times evasive, 
and interested. Detective Holden testified definitely at trial 


that the women were not in the room together (Tr. 134). On remand 


he testified that he wasn't sure. But Officer Bryant and all other 
| 


witnesses testified definitely that Mrs. Smith and Linda were in 
the room together. 

Officer Bryant testified concerning the lineup 
that although the saree were in the same room, they had no oppor- 
tunity to talk (Tr. Rem. 146). yet, as previously shown, Officer 
Bryant's testimony is open to serious question as we its relia- 
bility. . 

The cestimone of Mrs. Smith and Linda Smith on 
remand was that they did not discuss their identifications at the 
time of lineup. Yet the testimony of Mrs. Smith and Linda Smith 
was in conflict as to other aspects of the lineup.? Further, there 
was evidence their testimony with respect to the lineup may have 

3 


been "schooled". 


_ The only disinterested testimony concerning the 


lineup was that of Attorney Feldman. His testimony was consistent, 
Amen nanan cre gene 


definite and entirely believable. He had no reason to testify 


falsely (in fact, he testified on remand that in his judgment the 


a So TTT TI ete er pea en inven TO ncn nena ma 


: 7 
lineup proceeding “had been a just and fair proceeding" (Tr. Rem. 88). 


ime —— 


Tsee footnote at p. 51. : 


2e.g., with regard to whether they had discussed the descriptions _ 
previously; and with regard to where they were seated. See “Testi- 
mony of Complaing Witnesses" at Pp. 23-26, supra. 


3see footnote at p. 25. ~ 


40¢ course, Mr. Feldman was not informed as to the prior descriptions 
fof the accused. His conclusion must necessarily relate to the ob- 
j jective facts of the lineup, taken as a whole, and must be inter— 
; preted in light of the information he was given and the purpose he 
\ ¢onceived for his presence -- "to see that the lineup would be ob- 


\Jjectively fair.". 


j 


Attorney Feldman testified in detail that it 


: | 
was his recollection that Louise Smith and Linda Smith entered the 
Fe) 


roll call room together (Tr. Rem. 75); that they identified Brown 
and Greenwood one in the presence of the other; and that he observed 
Mrs. Smith and her daughter talking in the back of the room (Tr. 
Rem. 82, 95). Attorney Feldman's testimony is supported by his 


contemporaneous notes made at the time of the lineup (defendant's 


exhibits nos. 1 and 2). 
Appellant contends that, in these circumstances, 
there was insufficient evidence for the District Court to find 


that the police lineup proceedings were proper and /not suggestive, 


and that the evidence as a whole, requires a finding as a2 matter 
of law that the lineup was suggestive and constituted a Genial to 


appellant of due process of law. 


IV. GREENWOOD WAS INDICTED ON TWO COUNTS OF RAPE (BASED UPON 
ALLEGATIONS OF THE COMPLAINING WITNESSES THAT HE HAD AIDED 
AND ABETTED ANOTHER (BROWN) IN THE COMMISSION OF RAPE. WITH 
RESPECT TO THESE TWO COUNTS, THE EVIDENCE INTRODUCED AT TRIAL 
SHOWED EITHER THAT GREENWOOD HAD AIDED AND ABETTED BROWN IN 
THE COMMISSION OF RAPE, OR THAT HE WAS INNOCENT OF THTS OFFENSE. 
THERE WAS NO EVIDENCE TO SUPPORT EITHER A FINDING THAT BROWN 
D_NOT COMMITTED RAPE OR THAT GREENWOOD RAD COMMITTED ANY OP- 
RENSE UNDER THESE COUNTS EXCEPT WITH REFERENCE TO HAVING AIDED 
¢{ | AND ABETTED BROWN. THEREFORE, THE COURT SHOULD NOT HAVE PERO 
pO, |, MITTED APPELLANT'S RIGHT TO ACQUITTAL UNDER THESE COUNTS TO BE 
(“| A }COMPROMISED BY THE SUBMISSION TO THE JURY OF HE LESSER IN- 
AW’ |CLUDED OFFENSE OF ASSAULT WITH INTENT TO COMMIT RAPE. 
Soiepema ete a 


om Naan ag 


[Appellant desires the Court to read, in connection with this Argu— 
ment, the trial court's instructions to the jury, commencing at 
page 182 of the trial transcript, and particularly! the instructions 
given following the jury"s return of a verdict of not guilty on 
Count One, pages 200-230 of the trial transcript. ] | 
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The lesser includea offense could properly be. submitted 
to the jury only if there was evidence upon which a jury 
could find that such lesser offense had been committed. 
Rule 31(c), Federal Rules of Criminal Procedure, permits 
the submission to the jury of offenses "necessarily included in 
the’ offense charged." It is generally said that an offense is 
“necessarily included" if "it is impossible to commit the greater 


without first having committed the lesser." Giles v. United States, 


144 F.2d 860(9th Cir., 1944). Clearly assault with intent to com- 


mit rape is a lesser included offense in a charge of rape. Johnson 


v- United States, 122 U.S. App. D.c. 1 350 F.24 784 (1965). Yet 
despite the apparent permissiveness of Rule 31(c), in a long line 
of cases, it has been held error to submit a lesser included offense 
to the jury if there is no evidence in the recora to support a jury 
finding that only the lesser included offense was committed. Thus, 
in Sparf v. United States, 156 U.S. 51, 15 S. Ct. 273 (1895), the 
Supreme Court stated that in a trial upon a charge for murder, it 
would have been erroneous to submit the lesser included offense of 
manslaughter, when there was no evidence negating the evidence of 
malice: 
"Upon a careful scrutiny of the evidence we cannot 

find any ground whatever upon which the jury could prop- 

erly have reached the conclusion that the defendant 

Hansen was only guilty of an offense included in the 

one charged, or of a mere attempt to commit the offense 

charged. A verdict of guilty of an offense less than 

the one charged would have been in flagrant disregard 


‘of all the proof, and in violation by the jury of their 
obligation to render a true verdict." 15 S. Ct. at 294, 


See also Sansone v. United States, 380 U.S. 345, 85 S. Ct. 1004 


(1965) in which the supreme court stated as follows: 

"..eBut a lesser offense charge is not proper 
where, on the evidence presented, the factual issues 
to be resolved by the jury are the same as to both 
the lesser and greater offenses." Berra v. United 
States, 351 U.s. 131, 76 Sup. Ct. 685 (1956); Sparf v. 
United States, 156 U.S. 51, 63-64, 15 Sup. Ct. 273, 
277-278 (1895). 


| 
And in MacIllrath v. United States, 188 F.2d 1009 (i951), 


in finding no error in the failure of the trial court to instruct 
as to a lesser included offense, this Court stated: por Dt 
| 
"The rule [Rule 31(c), Federal Rules of Criminal 
Procedure] does not in terms require the instruction. g 
_if there is no evidence to justify a verdict of simple 
assault, a jury should not be so instructed."| Burcham v. 
United States, 82 U.s. App. D.C. 283, 163 F.24a, 761 (1947). 
To do so would only tend to confuse and mislead the jury." 


And in Coleman v. United States, 295 P.2d 555, 560 (1961), 


Court stated as follows: 
| 


"On such evidence [linking a killing to the commis- 
sion of robbery] without more, the trial court did not 
err in failing to instruct that the jury might return a 
second degree murder verdict*. Indeed the judge would 
have erred had he so charged*, a proposition long since 
and firmly established by the Supreme Court in Sparf v. 
United States, 156 U.S. 51, 103, 15 Sup. ct. 273, 293 (1895). 


B. The evidence in the case of Greenwood does not permit 
submission of the lesser included offense. 


The testimony with regard to the offense on August 7, 1967 
is set forth at pp. 34-39, to which reference is made. 

It is undisputed that Brown hada eeeercoee at gun point 
first with Mrs. Louise Smith, and subsequently with her daughter Linda 
Smith. 


*Footnote omitted. 


It is further undisputed that Greenwood never held Mrs. 
Smith in any way, never hurt her, and did not hurt her daughter 
Linda (Tr. 86, 87). 

There was no evidence that Greenwood intended to have 
intercourse with either Mrs. Smith or Linda Smith against their 
will. In this connection, Mrs. Smith testified that in the course 
of her conversation with Greenwood, Greenwood gave her his gun (Tr. 
66), aaaanae statements that he did not want to do what Brown was 


doing. Linda also testified that Greenwood did not want to “do 
that" [have intercourse], and that Greenwood had stated that “he 
was only helping his brother.” (Tr. 104). 


~ 


It cannot be doubted, based on the testimony adduced at 
trial in respect to the counts charging rape, that Greenwood either 
aided and abetted Brown or that he was innocent under these Counts. 


As this Cort has stated in Hammond v. United States, 127 


Eee Orne 


F.2d 752 (1942): 


"In order to make out a case of assault with intent . 
to commit rape, it is essential that the evidence should 
show beyond a reasonable doubt: (1) an assault; (2) an 
intent to have carnal knowledge of the female; and (3) a 
purpose to carry into effect this intent with force and 
against the consent of the female." 


The Court quoted with approval from Wharton's Criminal 


oer ee 


Vol. 1, 12th ed. §748, as follows: 


“The assault must be such as to show a purpose ay 
have sexual intercourse despite resistance, and the con-} 
sent of the female must be wanting. .The intent of the 
accused is an essential element in the offense, but of ; 
itself is not sufficient; there must be some overt act / 
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| 
fin addition to the intent, because for a man to be 
i guilty of a crime of an attempt to commit rape, he 
/ must not only have intent to use the force necessary 
' to accomplish his purpose, . . . he must in addition 
to this, have done some act which, in connection with 
the intent, constituted the attempt. . . . There must 
_ be an intent to use such force and violence as may be 
NE reseesery to overcome resistance.” 


Viewing the evidence in the light most favorable to the 
Government, at best the Government established an intent on the 
part of Greenwood to have intercourse if consent were forthcoming. 
(See transcript pages 104, 107). Clearly, the Government failed 
to establish the intent of Greenwood to carry out the offense with 

~- : 
force under the standards of Hammond, supra and Baber v. United 
someone Supra Sante See 
States, 324 F.2d, 390 (D.c. Cir., 1963) .* | 
| 
C. Appellant was prejudiced by the submission of the 

lesser included offense of which he was found guilty. 

The trial court was bound to follow the salutory rule 
laid down by this Court in Green v. United States, 95 U.S. App. 
D.c. 45, 218 F.2a 856 (1955) in which this Court held that there 
was prejudicial and reversible error where the jury convicted Green 
of a lesser offense when there was no evidence to support such jury 


finding. In Green, the accused was convicted of arson and second 


@egree murder. The Court reversed on the ground there was no evi- 


dence in the record to support a conviction of this offense, and 


*In Baber as in Hammond, this Court reversed convictions for assault 
with intent to commit rape because the Government had failed to 
prove “a purpose to a into effect this intent with force and 
against the consent of the female." The evidence of intent to use 
force was far more significant in Hammond and Baber than in 
Greenwood. 


that either the accused was guilty of first degree murder (i.e., 7 


felony murder) or he was innocent.’ The Court found reversible error 
in permitting the jury to compromise the accused's possible acquit- 
tal on the charge of first degree murder. 

The rule in Green was followed in Coleman v. United States, 
295 F.2d 555 (1961), and is still the accepted law of this juris-— 
diction. 

In Paneinorelve United States, 317 F.2d 899 (1962), in- 
volving a contention similar to that of Greenwood, this Court dis-— 
tinguished Green for the following reasons: (1) there was no re- 
quest for the lesser included offense instructions in Green, whereas 
the instructions had apparently been requested in Tansimore; and 
(2) in Green the record reflected no evidence which would establish 
the elements of the lesser offense without proving the greater, 
whereas in Tansimore the evidence tended to prove a series of events, 
part of which if believed would establish the lesser offense but not 
the greater. 

It can be seen that in the case of Greenwood neither of 
the reasons for distinguishing Green are applicable. First, Greenwood 
not only did not request the lesser included offense instruction, 
but following the return of the jury's verdict of not guilty on 
Count One, Greenwood objected vigorously to the giving of the les-— 
sex included offense instruction, for the very reason her€asserted: 


to wit, that by having acquitted Greenwood of cone the jury must 


Pa ANTE AR On escmtcnin einai pinnae 


necessarity. have found that Greenwood had not “aidea and abetted Brown, 
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| 
and there was no evidence to support Creenwood‘s conviction of the 


- - ~s - | : 
iesser included offense on any other basis. Second, in the case 


| of Greenwood as in Green, the record reflects no evidence which 


would establish the elements of the lesser offense without aiso 


proving the greater: i.e., either Greenwood aided and abetted in 


the commission of rape, or he was innocent. 


| 
eee Upon the authority of Green, supra, appellant therefore 
| 


demands that his conviction be reversed and that he | be granted 2 
| 
new trial. 
Vv. IN A TRIAL UPON AN INDICTMENT FOR RAPE, THE TRIAL COURT'S RE— 
PEATED INSTRUCTIONS ON THE LESSER INCLUDED OFFENSE OF ASSAULT 
WITH INTENT TO COMMIT RAPE, SO UNBALANCED THE INSTRUCTIONS 
AND SO EMPHASIZED THE POSSIBILITY OF THE DEFENDANT’ S CONVIC— 
TION OF THIS LESSER OFFENSE, AS TO CONSTITUTE REVERSIBLE ERROR, 


{In connection with this Argument, appellant desires the Court to 
read pp. 39-46 of this Brief ("Motions; Instructions to the Jury; 
Jury Verdict"), and the Court's instructions to the jury at pp. 
182-232 of the trial transcript.] 


As more fully set forth in the Statement of Facts, to 
which reference is made, the Court instructed the Sy a total of 
four times with respect te the possibility that Greenwood might be 

| 


| 
found guilty of the lesser included offense of Assau (it With Intent 


To Commit Rape (under Counts One and Three of the in BESIIETS charg— 


ing Rape). 


The first time was in the Court's original’ instructions, 


! 
and at the request of the Government (Tr. 164). No fe SS SSeS to 


the instruction was = tated at this time _by the defendant. 
Se 


The second time was after the jury returned a verdict of 
not guilty on Count One (Tr. 200) and after it appeared the jury 


had failed to consider the instruction (Tr. 200). At this time 
soomeee for Greenwood objected to any further instructions, on the 
ground ne jury had been fully instructed and both counsel had 
stated they were Satisfied. (Tr. 202, 203). The Court Overruled 
counsel's objections, and repeated the lesser included offense in- 
struction as previously given. No further instructions were given 
(e.g., with regard to the requirement for corroboration, with re- 
gard to reasonable doubt, or with regard to any other instructions 
previously given). Nor did the court instruct the jury to bear in 


mind its previous instructions. 


The third time the instruction was given was on the fol- 


mmerens... 


lowing day (the jury having been excused the previous evening when 


it appeared it still did not understand the instructions), after 
receipt by the Court of two notes, one requesting a written defi- 
nition of the lesser included offense, the other requesting an in- 
struction as to "the guilt of an accomplice to the crime." The 
Court informed the jury it could not give the written instruction, 
stating "All I can do is read it to you again, so listen very care- 
fully.“ (Tr. 218). The Court then instructed the jury that all of 
the previous instructions should be borne in mind, and read to the 
jury once more a definition of the lesser included offense. The 
Court followed this instruction with instructions concerning cor-— 


roboration, the corpus delecti, and aiding and abetting. The Court 
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failed however to give instructions concerning the distinction be- 


tween general intent and specific intent; the Se of reasonable 
doubt; the significance of the defendant's failure to testify; and 
other instructions previously given. It is appellant's contention 
that this failure significantly "unbalanced" the instructions. The 
jury clearly would tend to concentrate on the ee ct tons it had 


just received; and there was significant risk that the previous in- 


structions (given the previous day) were not equally considered. 


The fourth time the Court instructed the jury that it 
Sn ru | 


might find the defendant guilty of the lesser offense, was in re- 


sponse to yet another note from the jury reading: "Does the aiding 
and abetting clause apply equally to having carnal knowledge and 


intent to rape?" (Tr. 225), to which question the Court stated 
‘ . —- eps I 

- gf f t io et fat : Ze 

“The answer is yes." Kise LY y See tu as Pe Oe I ~ all 


oe, 


Apart from appellant*s objection to the instruction as 


an incorrect statement of law (see Argument VI, infra), it is his 
contention that in these circumstances, by mere repetition (the 


lesser offense having been referred to four times), the Court gave 


undue prominence to one aspect of the case: namely, that Greenwood 
could be convicted of the lesser included offense of assault with 


intent to commit rape. As stated in a learned treatise on the 
% | 
subject: : 

"It is error to give and proper to refuse instruc-— 
tions which unduly emphasize issues, -theories, defenses, 
particular evidence, specific or assumed facts, or burden 
of proof, whether by repetition or by singling them out 


~74— 


and making them unduly prominent . . . although the 
instruction may be correct as a legal proposition." 
88 CJS 2d TRIAL §340. 

In the case of Palmer v. Miller, 145 F.2d. 926 (1945), 
the Court of Appeals for the Eighth Circuit reversed a jury finding 
for the defendant in a personal injury action, when in response to 
a single question from the jury, the Court repeated a precautionary 
instruction previously given, and failed to re-instruct the jury 
as to other aspects of the case. The Court stated: 

"The vice of repeating, without qualification or 

explanation, the precautionary instruction, in answer 
to the inquiry of the jury, was that the instruction 
minimized if it did not totally destroy, the probative 
value of the most important circumstances tending to 
show that the defendant had [been negligent] ." 
The Court concluded that in view of the jury's question, it was 
prejudicial error to repeat the precautionary instruction, and re- 


versed and remanded for a new trial. 


It appears to appellant that the degree of emphasis in 


his case, by reason of the Court's repeated instructions, far ex- 


ceeds in prejudicial effect the repeated instruction in Palmer Vv. 
Miller, supra. Appellant's conviction therefore should be reversed 


and the case remanded for a new trial. 


VI. THE COURT'S RESPONSE TO THE JURY'S QUESTION: "DOES THE AIDING 
AND ABETTING CLAUSE APPLY EQUALLY TO HAVING CARNAL KNOWLEDGE 
AND INTENT TO RAPE?" WAS aN INCORRECT STATEMENT OF THE LAW 
AND IN THE CIRCUMSTANCES RAISED A SUBSTANTIAL)! POSSIBILITY 
THAT THE JURY WAS MISLED. 


[In connection with this argument, appellant desires the Court to 
read pages 39 to 46 of this Brief.("Motions, Instructions to 

the Jury; Jury Verdict"), and pages 225 to 231 of the trial 
transcript.] 


In response to the question "Does the aiding and abetting 
clause apply equally to having carnal knowledge and intent to rape>" 
(fxr. 225), the Court instructed the jury as follows: 


“Ladies and gentlemen of the jury, you have sent 
out a question asking: ‘Does the aiding and abetting 
clause apply equally to having carnal knowledge and 
intent to rape?' The answer is yes. Now bear in mind all 
of the other instructions completely that the court 
has given you, and come back with the answers te the 
various and sundry points, please, if you are able to do 
so." : 


Counsel for Gree 
nr eremntne met usa sae ~ 
out to the Court that the question "is totally unintelligible" 


Foie 


(Tr. 227). Counsel further pointed out that the question 
could not be answered merely “Yes," but that if the| Court intended 


to answer the question, the Court would have to give other in- 
| 
| 
Counsel for the Government. also suggested that the question 


structions as weil (Tr. 227). 


would call for further comment from the Court (Tr. 228, 229). 


Despite the suggestions of both sides that further instructions 


“ a ee Seen 
were necessary, the Court persisted in its determination to answer 


/ 
the question "Yes." é 


€ 


Appellant contends that since there is no such crime as 
“intent to rape,“ appellant may have been found guilty of the 
lesser included offense of assault with intent to commit rape, 
based only upon een "aided and abetted" Brown's "intent to 
rape." However, as set forth in Hammond v. United States, 
supra, the offense of assault with intent to commit rape involves 


na a 


three elements, to wit: (1) an assault; (2) an intent to have 
—— 
carnal knowledge; and (3) a purpose to carry into effect this 


intent with force and against the consent of the female. Clearly, 


Pie ecnecme rent a 


a finding that Greenwood "aided and abetted" only in respect to 
Brown's “intent to rape" without a finding that he "aided and 

abetted" in respect to the two other elements (insofar as Brown 
is the actor), cannot convict Greenwood of the offense for which 


hewas convicted. 


Groves ant contends that pursuant to the Court's instructions, 


f 


fhe may have been convicted only of aiding and abetting Brown's 


s 


; “intent to rape" -- not a crime. Accordingly, he is entitled to 


‘ a new trial. 


VII. GREENWOOD WAS DENIED THE RIGHT TO A SPEEDY TRIAL UNDER 
THE SIXTH AMENDMENT TO THE CONSTITUTION OF UNITED STATES . 


| 
[In connection with this argument appellant desires the Court to 
read pages 5 to 9 of this Brief ("Arrest; arraignment; proceedings 
before trial") .] 


In summary, appellant was arrested on September 12, 1967; 
Charged on September 13, 1967 with an offense that occurred on 
August 7, 1967; indicted for this offense on Novenber 15, 1967; 


and brought to trial on January 10, 1969. ‘Thus, there was a delay 


of about 16 months from the time of arrest to the time of trial; 
a delay of about 17 months from the time of the offense to the 


time of trial; and a delay of about 14 months from the time of 


merece teat = 


mal 
indictment to the time of trial. Appellant was incarcerated for 


eerie ome 


about 11 months of the 16 months between arrest and| trial. 

A motion to Sa the indictment for lack of) speedy trial 
was first made on August 29, 1968 (about one (1) year after 
appellant's arrest). It was renewed just before the trial on 
January 10, 1969, and again at the conclusion of the evidence on 
January 13, 1969. Some prejudice was shown, in that trial counsel vs 


alleged that the delay resulted in the unavailability of a wit- 


i) .* 


*No subpoena was sought for Mr. Feldman's attendance! at trial. Trial 
counsel explained that he had been “surprised" by Detective Holden's 
testimony that Mrs. Smith and Linda Smith were not in the same room 
at the time of the lineup identifications, having apparently known 
that Mr. Feldman's notes indicated to the contrary.) Of course, 

Mr. Feldman did testify on remand; but by this time the matter had 
been concluded, and the jury was denied the benefit of Mr. Feldman's 
testimony. 


A delay which is unreasonable and long is by its nature 
prejudicial. This is the basic assumption of the Sixth Amendment. 
See Hedgepeth v. United States, 364 F.2d 684 (D.c. Cir. 1966): 

"It is not generally necessary for the defendant 
to demonstrate affirmatively how he has been 
prejudiced by an unreasonable delay." 

364 F.2d at 687, n.3. 

"The longer the time between arrest and trial, 

. the heavier the burden of the Government in arguing 
the right to a speedy trial has not been abridged." 
364 F.2d at 687. g 

The burden is on the Government to bring a case to trial, and 
to establish that appellant's rights to a speedy trial have not 
been abridged. McNeill v. United States, U.S. App. D.C. No. 21570, 
published at 96 Wash. Law Rept. 1177 (decided June 4, 1968). 
in finding that the rights of the accused to a speedy trial had 
been violated, this Court stated in McNeill: 

"We conclude that the delay was the result of 
either gross negligence or a callous indifference 
to the requirement of speedy trial, despite the 
fact that the burden is on the Government, not the defense, 


to bring a case to trial. The record clearly 
establishes that the Government has not borne its burden 


of of establishing that the appellant's right to a 
Speedy trial has not been abridged." (emphasis added) 


The Government has sought to justify the delay because certain 
questions had been raised concerning the competency of a co- 
defendant, William Brown. However, by letter dated April 17, 

1968, filed in the District Court on April 23, 1968, Saint 
Elizabeth's Hospital advised the Court that Brown was mentally 


competent for trial (see docket in Criminal Case No. 1440-67) . 


Certainly delay beyond April 23, 1968 is therefore ‘not justified 


for this reason. 
The Government has further sought to justify the delay 


to await the outcome of proceedings involving Greenwood in another 
case [Criminal No. 1443-67].* However, the other case has 
i 


absolutely nothing to do with this case. Any reference to such 


other case to justify délay is therefore completely misplaced. 


The other case is simply irrelevant in this regard. 


The Government has further sought to justify the delay be— 


cause the charges against co-defendant Brown were severed [on 

September 13, 1968]. Appellant fails to perceive the relevance of 
Brown's criminal responsibility or lack of criminal responsibility 
with regard to the charges pending against eee either before 
or after severance. In any event, certainly after cee on 
September 13, 1968, no delay against Greenwood ae be justified 
to await the outcome of proceedings against Brown. 


Finally, the Government refers to various continuances sought 


between the time the case was first set for trial (September 9, 


1968) and the time of trial on January 10, 1969. at least three 


(3) such continuances were requested by the Government (Tr. 6,7); 
i 
the record shows only one continuance requested by the defendant 


(Tr. 10). It appears additional continuances must ave been sought 


*This is the proceeding involving the assault in the playground upon 
Geraldine Gaines and Yvette Belt, occurring on the night of Septem- 
ber 12, 1967 -- some five weeks after the offense involved in this 
case. The indictment as to Greenwood was dismissed on October 17, 
1968 following the Government's Opening statement, on motion of 
Greenwood's counsel. 
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(the record is not clear by whom) since the trial of this case was 
set at least six (6) times on dates certain. 

While the delays after September of 1969 have been partialiy 
explained by conflicting schedules, etc., appellant contends that, 
the trial having been delayed already for one year, the Government 
was required to make special efforts to seek a prompt trial there- 
after. Certainly the continuances sought for convenience after 
September of 1968 cannot justify a delay of an additional four 
(4) months. As stated in Hedgepeth, supra: 

“The passing of such a considerable length of time, 
no mattexr.who is 'at fault,' should act as a spur on 
jthe Government to seek prompt trial. If the Govern- 
{ment is lax in this regard, it is appropriate to take 

“the earlier period into account in determining 
‘whether there has been a denial to the right of a 
speedy trial." 

As in the case of McNeill, supra, appellant contends that in 
these circumstances the delay was "the result of either gross 
negligence or a callous indifference by the Government to the & 


requirement of a speedy trial." He requests that this Court find 


that the reasons advanced by the Government for the delay of 


16 months are insufficient as a matter of law, and that accordingly 


— 


the case be reversed and remanded with instructions to dismiss the 
C aepeceencmmmntteit lente eae 


indictment against him. 


qmesttoseans - 


VIIi. THE REVOCATION OF APPELLANT'S PROBATION AND HIS SENTENCING 
TO IMPRISONMENT FOR A PERIOD OF FROM ONE TO THREE YEARS, WAS 
IMPROPER IN THAT APPELLANT WAS NOT REPRESENTED BY COUNSEL 
FOR THE PURPOSE OF THE REVOCATION HEARING. 


{In connection with this argument, appellant desires the Court to 
read the transcript of the hearing on February 28, 1969 at which 
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Greenwood was sentenced, and pages 10 to 12 in this; Brief ("Pro- 
ceedings in Criminal Case No. 298-66") .] 


Greenwood had no counsel specially representing him at the 
| 


. . - “ a “ eee an 
revocation hearing in which his probation was revoked in Criminal 


Case No. 298-66. - | 
| 


Although Greenwood's counsel in Criminal Case No. 1440-67, 
| 


Samuel L'Hommedieu, Esq., was present at this hearing (for the 


purpose only of representing Greenwood in connection with his 


| 
sentencing in Criminal Case No. 1440-67), there was no attorney 


present to represent Greenwood specifically on the probation revoca— 


tion. It appears from the record that Mr. L' Hommedieu made no 
attempt to offer Greenwood any counsel regarding his probation 
difficulties. Mr. L'Hommedieu has stated he made no such attempt 
because he was not familiar with the proceedings in Criminal Case 
No. 298-66, and was not representing Greenwood in that proceeding. 
Mr. L'Hommedieu has further stated that eae to his> 
| 
best recollection) he received no notice of any revocation hearing, 
and that he became aware that the Court would conaace a revocation 
hearing only at the time of sentencing in Criminal Case No. 1440- 
67 on February 28, 1969. 


No objection was stated to the revocation action, and it 


appears the District Court was proceeding under the impression 


either that Mr. L'Hommedieu was Greenwood's attorney on the proba- 
tion revocation matter as well; or that another attorney was present 


for this purpose; or that it didn't make any difference in that no 


assistance could be rendered beyond the assistance rendered by 
Mr. L'Hommedieu with respect to sentencing in Criminal Case No. 
1440-67. In any, event, no inquiry was made of Greenwood or 
Mr. L'Hommedieu. 

* The "hearing" that Greenwood received in respect to the 
revocation of probation consisted of no more than the following 
remarks of the sentencing judge: 


THE COURT: "The Court recalls that Mr. Greenwood was given a 
fine opportunity, he having been placed on proba- _ 
tion for a period of five years for a previous 
offense, which he did not live up to. 


“DO you have anything to Say Mr. Greenwood, before 
the Court imposes sentence? 


THE 
DEFENDANT : "No, Ma'am." 


THE COURT: "We have a violation of probation to take care of. 
In, probation number 21098 the Court revokes pro- 
bation and sentences you, Benjamin O. Greenwood, 
III, to a period of not less than one nor more 
than three years in a penal institution to be 
designated by the Attorney General or his authorized 
representative on that case." 


Appellant does not definitely know whether he was prejudiced or 


not by the failure of his counsel in Criminal Case No. 298-66 to 
appear at the revocation hearing, because he does not know upon 
what information the trial judge acted with regard to sentencing, 
and specifically with regard to sentencing in Criminal Case No. 
298-66.* Appellant further contends that in light of the strict 
*Appellant's undersigned counsel attempted to obtain appellant's 
pre-sentence report by motion filed on August 7, 1969 in the 


District Court. United States District Judge June L. Green denied 
the motion from the bench on August 29, 1969. 


-83- 


(J 


i | 


requirement that an accused shall have the assistance of counsel at 


| 
* a probation revocation hearing, appellant shoulda not be put to the 


/,| burden of showing prejudice, but only to the burden of showing he 
} | 
i ; 
} did not in fact have the assistance of counsel, 
| 


\/ 
"It is clear from Mempa v. Rhay, 389 U-S.128, 88 S. ct. 254 
(1967) that an accused must have assistance of counsel at a revoca- 
tion hearing, failing which the revocation proceeding is invalid. 
It further cannot be doubted that assistance of connec? means 
effective assistance of counsel, and that in order to render 
effective assistance, counsel must have notice and an opportunity 


to know the relevant facts and circumstances concerning the pro- 


ceeding. It is clear Mr. L'Hommedieu had no such opportunity, 
for he did not represent Greenwood in Criminal Case No. 298-66 
and he was not familiar with the proceedings in that case. 


Although the burden to show lack of prejudice is on the Govern- 
ment, appellant suggests two areas in which he may indeed have been 
prejudiced by the failure of his counsel in Criminal Case No. 298-66 
to appear. The first is suggested by Justice Jackson's statement 
in Townsend v. Burke, 334 U.S. 736, 68 S. Ct. 1252, quoted with 


approval by the Court in Mempa v. Rhay, supra: 


“In this case counsel might not have changed the 
sentence but he’ could have taken steps to] see that 
the conviction and sentence were not predicated on 
mis-information or mis—reading of Court records, a 
requirement of fair play which absence of counsel 
withheld from this prisoner." 334 U.S. at 741, 68 
S. Ct. at 1255. | 


By the-same token, Greenwood's counsel in Criminal Case No. 298-66, 
had he been present, might have brought to the Court's attention 
aitesctins circumstances in respect to the earlier crime for which 
Greenwood was put on probation. Mr. L'Hommedieu clearly was not 
in a position to do so. 

Additionally, the Court in Mempa v. Rhay, supra, points out 
that certain legal rights may be lost if not exercised at the time 
of revocation of probation (e.g., the possibility of withdrawing ~ 
a guilty plea). Although Rule 32(d), Federal Rules of Criminal 
Procedure, does not permit the withdrawal of a guilty plea after 
imposition of sentence is suspended, nevertheless, an exception is 
provided "to correct manifest injustice," and the possibility that 
Greenwood might have withdrawn his plea upon such a basis therefore 


may not be disregarded. Again, only Greenwood's original counsel 


in Criminal Case No. 298-66 was in a position to advise Greenwood 


in this regard. Mr. L'Hommedieu was not in a position to do so. 
“ 
Finally, it is pointed out that the Supreme Court itself in 
Mempa v. Rhay, supra, contemplated that the accused's original 
counsel would represent an accused at a revocation proceeding, 
stating as follows: 

“We assume that counsel appointed for the purpose 
of the trial or guilty plea would not be unduly bur- 
dened by being requested to follow through at the 
deferred sentencing stage of the proceedings." 

389 U.S. at 137. 


For these reasons, the trial court's revocation action must 


be vacated. 


IX. THE SOLE BASIS FOR THE REVOCATION OF APPELLANT'S PROBATION 
WAS APPELLANT'S CONVICTION IN CRIMINAL CASE NO. 1440-67. 
IF APPELLANT'S CONVICTION IN CRIMINAL CASE NO, 1440-67 IS 
REVERSED, NO BASIS FOR THE REVOCATION OF PROBATION WILL 
EXIST, AND THE REVOCATION AND SENTENCING MUST BE VACATED. 


[Appellant desires the Court to read, in connection with this 
argument, pages 10 to 12 of Appellant's Brief (" Proceedings in 
Criminal Case No. 298-66") .] | 


Greenwood was apprised by his Probation Officer, John R. 


Fersinger, that he had violated the conditions of his probation 
in that "on January 14, 1969 probationer was found guilty of 


assault with intent to commit rape (two counts) and assault with 


a dangerous weapon (two counts) after trial before Judge June L. 


Green in Criminal Case No. 1440-67," and was further apprised that 
| 
he " [would] be given an early hearing before the Court on this 


charge of violating [his] probation." See addendum, p. A-25. 


Since no other basis appears in the record for the revocation 


of appellant's probation (the Court stated no reason for its action, 


and the only reason appearing at the hearing is the implied one 


of conviction in Criminal Case No. 1440-67), it mast be concluded 
that this. action was taken only in light of appellant's con— 
viction in Criminal Case No. 1440-67, and for no other reason. 

Clearly, if appellant's conviction is reversed, there will 
no oer exist any support in the record for appellant's con— 


tinued incarceration pursuant to the revocation of his probation. 


As stated in a treatise on the subject: 


"Where the sole basis for a revocation of a 
probation order is a subsequent conviction of a 
- criminal offense and the latter conviction is re- 
versed on appeal, the revocation order. should be 
vacated." 21 Am. Jur. 2d CRIMINAL LAW §568, 
citing State v. Guffey, 253 N.c. 43, 116 SE2qa. 148, 


It follows the revocation action of the District Court 


must be vacated, if appellant's conviction in Criminal Case No. 


1440-67 is reversed on appeal. 


CONCLUSION 


For the reasons set forth in appellant's Arguments I, 
II, and III, this Court should reverse appellant's conviction as 
to all counts and remand for a new trial. 

For the, reasons set forth in appellant's Arguments IV, 
Vv, and VI, this Court shoula reverse as to all counts and remand 
for a new trial, or in the alternative, reverse as to Counts One 
and Three with directions to enter judgment of acquittal, and re- 
mand for re-sentencing as to Counts Two and Four. 

For the reasons set forth in appellant's Argument VII, 
this Court should reverse as to all counts and remand with in- 


structions to dismiss the indictment. 


' For the reasons set forth in appellant's Arguments VIII 


and IX, this Court should vacate the revocation of appellant*s pro- 


bation and the sentence imposed in Criminal Case No. 298-66. 


Dennis Koromzay 
Attorney for Appellant 
(Appointed by this Court) 
1701 Pennsylvania Avenue, N.W. 
Washington, D. Cc 20006 
Telephone: 298-6350 


ADDENDUM 


INDEX TO ADDENDUM 


Statutes, Rules and Regulations Involved 


Police Reports Regarding Offenses Occurring 
September 12, 1967 


P. D. Form 251 (Offense Report) re complaint 
of Harry Sonny Shaw; ADW (Gun). 


P. D. Form 251 (Offense Report) re complaint 
of Regina Harvey; Robbery (PBS) ........ 
| 
P. D. Form 251 (Offense Report) re Complaint 
of Geraldine Gaines and Yvette Belt; Assault 
With Intent to Commit Rape........... we eceeee AS 
Signed Statement of Geraldine Gaines......,.......A-9 
| 
Signed Statement of Yvette Belt........... 


| 
P. D. Form 163 (Statement of Facts) re Assault 
on Geraldine Gaines and Yvette Belt (signed by 
Det. Boyd Bryant) Siena a UR ilk Sat ge) er 


P. D. Form 111 (Statement for Lineup) re 
Benjamin Greenwood. 


Police Reports Regarding Offense Occurring 
August 7, 1967 


P. D. Form 251 (Offense Report) ...... teeee--- ADS 


Signed Statement of Louise Smith........../.......A-16 


Signed Statement of Linda SESERS CoCo SSeS soy ess eacsTShs 


P. D. Form 163 (Statement of Facts) re Assault 
on Louise Smith and Linda Smith (signed by | 
Detective Holden) .. 


Course of Proceedings -- Offenses Reported at 
Kramer Junior High School on September 12, 


Findings of Fact and Order of Judge Oliver Gasch 
filed October 7, 1968 committing William Brown 
to Saint Elizabeth's Hospital........ccccnccccccccccece AW23 


Statement of Violation of Probation....................A-25 
Order of United States District Judge June L. Green 
dated Pebruary , 1970, denying defendant's motion 


to suppress identification testimony...................A-26 


Lineup identification testimony of Mrs. Louise N. 
SME CD rns wjatoiwlorelofelntaretoivieininye eileen eh gs 


Baist's Atlas Map of Kramer Junior High School and 
vicinity, 17th and Q Streets, s. W., Washington, D.C...A-31 


Annotations to HD ci wiwrniclerwiele chololctcialeiae nse cioie DZD 


Baist's Atlas Map of 17th and ? Streets, S. E., 
Washington, D. Cowec cnc cccwccccecceccccccceccccecccce cAH33 


Annotations to ey 7 


STATUTES, RULES, AND REGULATIONS INVOLVED 
| 


22 District of Columbia Code §2801; 
Rape; Definition and penalty:. 


"Whoever has carnal knowledge of a 
female forcibly and against her will, or 
carnaily knows and abuses a female child 
under sixteen years of age, shall be im- 
prisoned for not more than thirty years: 
Provided, That in any case of rape the 
jury may add to their verdict, if it be 
guilty, the words 'with the death penalty, ' 
in which case the punishment shall be; 
death by electrocution: Provided further, 
That if the jury fail to agree as to: the 
punishment the verdict of guilty Shall be 
received and the punishment shall be im- 
prisonment as provided in this section." 


22 District of Columbia Code §501; | 
Assault with intent to kill, rob, rape, or poison: 


"Every person convicted of any assault 
with intent to kill or to commit rape, or to 
commit robbery, or mingling poison with food, 
drink, or medicine with intent to kill, or 
wilfully poisoning any well, spring, or 
cistern of water, shall be sentenced to 
imprisonment for not less than two years 
or more than fifteen years." 


22 District of Columbia Code 5502: 


Assault with intent to commit Mayhem or with dangerous weapon: 
“Every person convicted of an assault 
with intent to commit mayhem, or of an| 
assault with a dangerous weapon, shall be 
sentenced to imprisonment for not more! 
than ten years." 


22 District of Columbia Code §105; 


Persons advising, inciting, or conniving at criminal offense to 
be charged as principals: : 


; "In prosecutions for any criminal 
offense all persons advising, inciting, 
or conniving at the offense, or aiding 
or abetting the principal offender, shall 
be charged as principals and not as acces- 
sories, the intent of this section being 
that as to all accessories before the fact 
the law heretofore applicable in cases of 
misdemeanor only shall apply to all crimes, 
whatever the punishment may be." 


. 


Rule 5(a), Federal Rules of Criminal Procedure 
Appearance Before The Commissioner: 


: 
’ 


"An officer making an arrest under a 
warrant issued upon complaint or any per- 
son making an arrest without a warrant 
shall take the arrested person without 
unnecessary delay before the nearest 
available commissioner or before any 
other nearby officer empowered to commit 
persons charged with offenses against 
the laws of the United States. When a 
person arrested without a warrant is 
brought before a commissioner or other 
officer, a complaint shall be filed 
forthwith." 


Rule 31(c), Federal Rules of Criminal Procedure; 
Conviction of Less Offense: 


"The defendant may be found guilty of 
an offense necessarily included in the 
offense charged or of an attempt to com- 
mit either the offense charged or an 
offense necessarily included therein if 
the attempt is an offense." 
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Office of the Sex Sq:ad : Re: Alleged Assault with intent to rH 
Metropolitan Police Department comnitted against Geraldine E. Geines 
Washington, D.C. | Ivette D. Belt. negrp, female, 15 yrs 
Wednesday, September 13, 1967 . Leon Blagmon, negro, male, 21 yrs of 25 
Time: 19:80 A.ys Firth Sterling Ave S.E. aid Willie Bro: 

Pipe ' ‘Regro, male, 21 yrs of 1133 Chicago Pl, 
occurring about 8:h5 P.M., 9-12-67, at 
Kremer Jr. Hight school playground, 17+ 
and Q St. S.E. 


STATEMENT OF THE COMPLAINANT, Geraldine E,Gzines n/f/l: years of 1525 19th street 
SE.Weshington,D.C. apartment #2h.Phone 582-617), and living there with her mother 
Sadie Gaines n/£/35.Attends St.Francis Xauiar Catholic School. 


®I was sitting on the steps in front of the Kramer School with Yvette Belt, Deborah, 
and Paing,talking at about 8:30 Pi. To boys came from around the corner end talked 
with the janitor.The shorter one who was wearing a light ee end dark pants, white 
tennis shoes was getting ready to fight with the janiter.the one with the bleck shirt 
who was with him told him to ecue cn and go.There wes a lady coming do:m the street 
and they started to shove her around and bumping into her.They were dow the street 
So I coule not heer what was going on.My girlfriends aa I went around to the side 
steps and sat dom there.The short one came to where we were sitting with another 
one that was wearing a grey jecket,dark pants,he locked like he was wearing 2n under 
shirt only under the jacket.He was real skinnyeThe four of us got up end started 
walking up the path to the front of the school.Paing and Deborsh was in the front, 
and I and Yvette were in the back walking up the path.Ye were a little behind the 
other girls when the one with the grey jacket came up ,to us and asked how do you . 
get out to the plzyground.We pointed to the little hole in the fence and told him 
that was how you get in.He said for us to she him and tken he pulled a gon and said 
g0 up there and show it to hime made Deborah go thru the hole,then me and then 
he came thru.In the playground he made both of us take cur clcethes off.ie both did 
@s-he told us and we were both Standing there naked.Then the one with the light jacke 
came up and he had @ gun too.Fe said-if we didn't do whet he wented,he was going to 
shoot us.At about this time the one that was wearing the black shirt cane m= over 
‘ the fence and said that the police was coming.I was crying and Deborah told me not 
were holding th 
the grey jacket to t way Cut. 
Jacket and up to my head. 
ceme,the one in the light jacket had his pants 
curse with me.“hile we were walking,he saw-the- 
Ee made me ron around to where the others 
Yvette that told me to stop cryinz.we 
Opened the femce and the police came in 


Greenwood.I identified then in the 
from the pictures here in this offi 
write and I know what the truth is.I h 


stoma Mtaldc 2kai mb 


? 


Ceeceocereeseedcesoce Ceeedeacce 


Witnessed and typed by 
Det.2dward Guggenhein 
Sex Squad,C.I.D. 
Time:11:30 AM 


A 


Office of the Sex Squad RE: Assault with Int. |. to Rape committed 
Metrorolitan Police Department against Yvette Debra Belt, Negro, female, 
Washington, D. C, 15 yrs. of 1512 19th St. S. E., occurring abous 
Wednesday, September 13, 1967 8215 pem. on Tuesday, September 12, 1967 at 
TIME: 2:30 p.m. Kramer Jr. High School Playground, 17th & 
Que St. S. E. by sae N/H/ 21 yrs. 
1133 Chicago Street, S. E. > 


" Statement of the complainant, Yvette Debra Belt, Negro, female, 15 yrs. age, born 
April 29, 1952 in Washington, D. C. to Helen B. so and fatner Paris Scott. At 
Present complainant resides with her mother Helen B. Scott, 1512 19th St. S. E., 
Phone 584-5881. Statement teken in the office of the Sex Sgqrvad by Mrs. Helen 
Daniels. Pate 


STATEMENT: | 


Rabout 8:30 p.m. on Tuesday, September 12, 1967, I was over by Kramer Jr. High 
School, and some other girls were with me. They asked me to| wait for them while one 
of them went across the street to get her sister. I waited with Jerry (last name 

not know). I was sitting on the steps of the School on tke 17th Street side. 

# 3 unk. Negro, males came walking towards us. I said to Jerry lets go. The tooccs 
boys said we were not going enywhere. One of the boys asked! hos to get in the 

school yard. Jerry told them they could go through the fence. They told us to 

start walking and they walked behind us and they made us ge in the hole in the fence 
to the school yard. Benjamin Greenwood, N/M/19 told the other boys he would be back, 
He went around the front way to the front of the schcol. William Brow NAT/21 

told both of us to take off our clothes. Jerry and I said no we world not. He said 
if you all dontt I will shoot you. He said he would shoot Us if we called for the 
police or screamed. Leon Blagman, N/{21 threw Jerry on the ground. He made her take 
off her clothes. He got on top of Jerry. He stayed on her for awhile then got up and 
took her around the other side of the building. ‘lliam Brown, N/M/21 had a gun at 
my head and told me to take off my clethes. I just took oif|my dress and slip. He 
pulled me dorm in a window well. Told me to lay down and I would not. He pushed me 
down, He said I was going to give him some and I said no. He said if I did not give 
it to him I would not go ovt alive. He told me to puil dowmimy underwear and got 
ontop of me. He stuck his private half way into me. The police arrived. Greeniood 
came threw the fence and said the police are coming. He ran to the opposite side where 
Jerry and Blagman was. Tne police arrived and told then to put their hards up and 
Jerry found the gun that was on the ground. The police tookJerry and I to #11 Pct. 


| 
I am in the 9th Grade at Kramer Jr. High School and I can read and write and have read 
the above statement and it is true and correct. | 


Typed by irs. Helen Daniels 
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Office of the Sex Unit : : Re: Rese committed against Louise 
Hotropolitan Police Departront Sith, Hegro, fonale, 39 yrs. con- 
Washinston, D.C. mitted in the 1700 Ble. of T St., S.E) 
Thursday, August 10, 1967 by 22 unknown Yesro male on 8=7-57, 
Time: 12:12 P.2, ’ | : 

: | 


Statement of Louise Snith, Negro 9 fenale, 39 yrs, Born July 27, 1928 in Durhen IC, 
to parents Virzinia-Willions and Moert tango, Lives 196 “Sze Pl., S.E. with 
Husband md children, Exployed at the Church of the Savior as housekeeper, 
Satatment token by Pvt. Theresa YW. Johhson, 


. . f -\ vv \ 
STATES: ys a sl 


| 

About 1i:h5 P.3., on Monday Aucust 7 » 1987 as we walked dom 7 Street, ue turned 
on 17t St., and one doy cone cross the walk eng I taozcht it was my son until he 
epproched us. He said for us to Stop end L thou-nt he wis Kidding, He said he had 
@ gun and he said he had a friend, another fellow sng he had a sun, At that tine 
the other fello:z cone across the street and he told us to turn around end keep vale 
king. He icols us thru the alley and ny d=xshter ond FE kept walkins like they said. 
Then I asked him ".natioois is 3t that you wantZ® thes I stertod peadins wita thon 
I astzed thon if sionsy tiat they wanted. They seid no they didn 4% want Toney. 
I asked thon vhere they wore takinz us end they said ricnt thre here, That was thrn 
the alley and they took us in this building that wos under construction. When ve 
got inside I sterted pleading with then, telling then my laze. I told then that Iz 
wes a hO yr. old wonsn and I had 5 small chileren, They said trat they didn't care, 
This was just this one gay talkins. I was pleading not to hurt my Ganshter and x: 
daughter was pleading not to hers my motusr. Lt was just the one guy doing all the 
talcing, After ue got in tae building tais one guy that yas doing at] the taliing 
told the other guy to tate niy daushter thru sone little ent in the bailding fron 
where Iwas. aAnd.then tho guy that wes doing all the walking stayed with me me 
Made m2 take off my s:.oes an ty tiderclothexs, I was standing in the corner then 
he leaned ne back against the wall. He had the gan in cone! hand and was holding ne 
with the othor, Ho unsisped his pats and tools out bis penis oni had intorcourse 
with mo, because the ether suyjcaze over and told hin 

nchter jnuldn't submit hina so this guy ssopped having intercourse with 
me snd he told me to stand there and not to move. Thea hé went over to where ny 
Gaisher was and left the other fellow over there witz med Taile this otrer fele 
low was with me I was still pleading with him not to 22+ the other fello:w hurt 
ny daughter. I kent praying to him. He told me that his brother was sick and had 
Been to St, E, and thet wes the ot only way he could hein hin zas to so out with 
hin to do these thinss but that he didntt want to doit himself, He saic he wuld 
be sure tht he wouldn't let pis brother harm us. This boy didn't even touch mo, 
Ee went over about three times to see what was happening to my dauzhter and ne 
of the tine he went over he veat on his o:m the other tines I asked nin to O06 
fe went on his om becauss he heerd Somebody hollerins <ndi he taouzhe t it was 
my darnter, He said hinself tact he bettor not hurt her.) The last tine he weat 
Over -~ I asked him if he wza3 going to keep her there alt! nicht and he said that 
he would got itis brotzer out of thore is he hal to drag hin ous hinselt, °9 then 
taoy just broucht us on out <3 Gf nothing had hannened. They helned aa out of 
the buildings, We valkea away fron the building together the four of us. When they 
left us they said "We'll soo you" as if nothing had haspened. lly Ganshte> and I 
walked on do: the street tozehter end they ran vp the street, 


$ 


Statenent of Lovise Smith Continued. . 
Pace 2 


’ = 


One os then is kin 

soy 2 a ot cot; six ree the shirt aS 
Inds was icinds Evye the yn he one a was a eran tee aid flat 
Just biz hor she to hold in his rand Li was davx and xit had some Lizht color on it. 
Ee didatt heve on a hat. That's all I know about hin, She other felloz wasn't 

too tall about nediun neis gat and be was a little darker than the other oae and he 
had little beard es Ruscectee His sniré looked alittle dark to re » Lt locked 

cisty I con't de su he tall slender x2 one was the one that hee intercourse 
with me ond my Serunter » The cne with the beard didntt bother usz. 


The slender one wouldtnt Let us say notisag and the other kept talking to'us, The 
heavier one let re hold the gua hs hed. I “took the gan but I had sone many eee 
it looted real and felt reel cut I didalt want to take eny chances. He could “rev 
taken it away froa me end hort me, I volt tauat if I tz red anyeninz tae other aes 
Bigat aurt my dauwater. : 


Ica resd end ur ite ard I bzve reed this aad itis trve and correct. 


Viinessed and typed boys 


Fyt. ineres2 «. Jo:ison 


Statenent cozpleted at 12:h); Poi. aS 


Office of the Sex Unit | 

“otronoliten Police Departrent : 7p i2gro, fomale, 18 srs. 
Washiaston, D.C. : the 1700 Elk. of T St., 
Tuesday, August 8, 1967 jutmorm Necro Hale on 
Time: 12:20 PH. v y 


ee 
| 


Linda Louise 
Statenmnt of Esstve-Einiz Sith, negro, fenale, 1? yrse, DOB: Dec. 29 » 29485. born 
in Darnon, NCL, to parents Loutse Mora Smith <a. Leroy Srith. Lives at 1:05 Ridge 
Pl., S.f., with parents. Unexployed. Statencr’ tsken by Pvt. theresa ¥, Johnson. 


STATSHENT, 


| 
About 11:45 Pew, , Eondaz, August 7, 1957 # ras waking dow 17th St., 5.5. We was 
on the right side oftic Street andthey a, on the lers side. Ons of then cane 
across ths street ard pointed a gum at : and said "If you holler I*12 shoot, just 
keep wating", My mother acked him wh. cid no want and he said Je sant. to fuck, 
We started to go back the other wey bud he pointed the gun ab us so we kept walking, 
He said "Let's co in this ey hore",, thea the other boy cane across taestreet, 
and the first bor said @ gon too", “ec went on in) tae alley benind tus 
eportments whore they were building a new avoxrtrent. Wo we went in a tindow part 
into this hal? built apartment. The first boy kent ay motter over by tke window 
part anc the other bey tock me over in betizen another apartuent, it uas a house. 
The boy thetI was with kept taliing re thot he didn't venp to ness with us, it was 
his brother that wanted to ness with us. He seid thas nis orotuer was crasy and 
Just come froz St. blisabeth's. I told hin if he dient want to mess with US, BAY 
cida't he cok get bis brother md hold bin so ne and my wotuer cozld leave. He s2id 
his brotee uovkdn't Go that. After he said thot kis orother ard my mother cane over 
whers we were, The one that ues with my nother told the one that was witha me to 
Over rere so ke could te withie. Thea he tld me to taxe my clothe 
tim not and he pbinied the gum at me ani Said take your parts of? 
a> ond he moje me lay docm-on the growid, He sisoed his pents dem 
ana he took ozt penisand g9% on top of me ai then he|pwe it in ne 
course with me, Gidntt finish because his friend cane over and Said “cone on™, 
Hs said no. and friend said "Boy you must be crazy, ix you better come on™, 
he got uo and I my pants beck om and they ton ws beck ous the uay they brougat 
wsin, thoy walked up thestrees m2 uc went coum the street. while xe vere ualke 
ing dow the street ny mother told me that-the first boy mace her take her clothes 
offmd she was leaning against the will aid he took his pants dom ma hed inter 
Course with hor. Thet was the sais boy that had intercourse with ne, tee other bo; 
Gicn't bother execk either one of us. ; 
: s 
The first is a negro, about 5'5", very thin, nediun brown sxin, veering 2 blue shirt 
and grey pamts.e. the other boy is a negro, heavier thant the first end a little 
taller, hac a beard and a thin musteshe he was iight browd skin, vearing a wiite 
fee shirt m2 brow pats and he had tio of his fincers ox tho right hend bandaced 
wp. If I see thea again I cm identify then. 


Xcan read and write ant I have read this and it is true and correct. 
aes oe ae 
Completed at 12:hh P.M. 8-8-67 Sek Gh Rte. ek 


. 


ee 
erie nc Saat 
Tinda Louise! 


Typed and witnessed by: Prt. Theresa NY. Jonhson 
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P.O. tos METROPOLITAN POLIC. DEPARTMENT 


REV. 9-16-65 


Weshington, oe i 


STATEMENT OF FACTS 
Qa. Jt9 O- o 


OF-OF FICER HANDLING case; N count ® 
d-e olden, 3 pete) 


CASE NO. 


oles RUT CTS 57 — RS e 
ua2i2on peeiee IO ee 


@OLOR - | -- - DATE OF BIRTH ele 


tegra of LS 32-27-45; 


> LCCATION WHERE OFFENSE OCCURRED DATE AND TIME OF OFFENSE 


270 block of 2 St See : : pee 13:45 P.M, , 8+7-57 


LOCATION.OF ARREST Ra Lee = DATE, ANO, iF Ser 
_* daeO th9Ge of 27 Sth SE, & 17h 2 B) O'ORSS PS” SSNS335 Pot, y 9-22-67 


STATEMENT OF FACTS SY OF FICER: (INCLUDE ANY STATEMENT BY DEFENOANT): 


Lonico ) Seeley negro, fcrale, 3) yrs ant Idnda Sotsh, nez=o, female, 18 yrs of 1405 252 
Fl, 5.2. resort ezout. 235 By BaeeS?, ‘ ae welling o2 the west-sige of the 1S 

block of 17 ut. 5.8, thoy veresnsoroncicad fr.n the frocs by two nesro sales, eee of 
tien nad suns. hoy sot She 21s at thos and told ten if they sovbazad th Lol 
ohoote Thoy t:ck both of then 4 neross the street a2n:) us oe (ony esd cost=uc tion joo 


' ord O23 of the eudjecty dator Scenth Yicd as Brows had dntercourse with the bother. witid 


Greeawool hoid tho dauchter ab tls ead of the toilding, lhen ee fingsned haying int 
courso with Mre. Scdth he then wont offer and hed interco orco with Linda Suite. whoa ¢ 
finished they oth lefts ¢ the scene and the conplainanta weat heso ond revorted this off 
ence. Phey were. tr. aguorted to DL Ce. _ Gon, arak flog; pital Wiss ore thoy > ‘were exadined and roy 


is attaciea ; Eso Sera ns, a Soke 


On Jal HS? 2 ls 12ND Ys eda at ; police. Ae consisting of 8 nezzo zales = 
the aiove two e2fonduits uoxe posltivol: idonsizied as Sho subjects who were guilty of 


tze abova offense end ‘they relaicd that Brow bas the one that had intercourse: with 


both the nother aad daughter and that Grosmyool stood-by out aid not have intercourse 


with elther on2 of tay : so g % Ni het ee : 


See = se = 
(THE ASOVE TO BE MADE BYTE OFFICER FROM MEMORANOUM TAKEN AT THE TIME OF INVESTIGATION) . 
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LIST THE NAME, ADDRESS AND STATEMENT OF EACH WITNESS. 
NAME (LAST 


=e Palate ne 
SMAI cL 


ADORESS i 

i 

| 

| 
STATEMENT Sins - - 2 


FIRST » MIDOLE) 


The conpbaine ant 


NAME (LAST = FIRST = MIDOLE) 
uk 3)" ws. 


onith 
STATEMENT 


Conplainunt 


NAME (LAST oo FURST ~ MIDDLE) 
: brent 


STATEMENT 


Iavestisatiag officer 


and arresting officer 


STATEMENT 


&rrestin 5 ofticers 


wars oss 


(THIS STATEMENT MUST BE SIGNED BY THE OFFICER). 
C4 


PD form 163° 
back side 


COURSE OF PROCEEDINGS -- OFFENSES REPORTED AT KRAMER _JUNION HIGH 
"ss SCHOOL ON SEPTEMBER 12, 1967 = , 1967 

(1) The ADW (Gun) charge against Greenwood based upon the 
complaint of Harry S. Shaw was "No-Papered" on September 13, 1967, 
following the identification of Greenwood at the police lineup 
proceedings on that day. The charges were not renewed at any time 
and no indictment) was returned in respect to this See offense. 
It is not known whether an indictment was sought. 

(2). The Robbery (PBS) complaint of Regina Harvey was Pare 
red to the Grand Jury and resulted in an original indictment against 
Brown only, returned on November 15, 1967 (assigned Criminal case 
No. 1442-67), charging Brown with commission of the offense of 
Robbery (22 D.C. Code §2901) . (The police testimony on remand as 


well as the several police records included in this Addendum 


clearly establish that Regina Harvey could not identify Greenwood 


as having been implicated in the pocketbook snatching reported by 
her.) Following a trial finding by Judge Gasch on October 7, 1968 
that Brown was not guilty by reason of eee of the charges in 
Criminal Case Nos. 1440-67, 1441-67 and 1443-67 (consolidated for 
trial as to Brown only), the Government on November 8, 1968 moved. 
for dismissal of the indictment against Brown in Criminal Case 


No. 1442-67 (the purse-snatching complaint of Regina Harvey). ‘The 


Government's motion was granted and the indictment dismissed. 


aA- 21 


(3) The complaints of Geraldine Gaines and Yvette Belt were 
referred to the Grand Jury and resulted in an original indictment 


returned November 15, 1967 (Criminal Case No. 1443-67) charging 


Blagmon, Greenwood and Brown with two counts of Assault With In- 


tent to Commit Rape (22 D.C. Code §501) and with two counts of 
Assault With a Dangerous Weapon (22 D.C. Code §502) . Brown was 
found not guilty by reason of insanity of the charges in this 
indictment by Judge Gasch on October 7, 1968. Greenwood and 

Blagmon were brought to trial on this indictment on October 17, 1968, 
at which time, immediately following the Government's opening state— 
ment, upon oral motion by Greenwood for judgment of acquittal, a 
judgment of acquittal was entered by Chief.United States District 
Judte Edward M. Curran, upon the ground that as a matter of law 
there was insufficient evidence to connect Greenwood to the 

offenses charged, and the indictment as to Cees was dismissed 
Blagmon entered a plea of Soatey to one count of etna With 


Intent to Commit Rape, and was adjudged convicted én his plea “ana 


sentenced to a term of from three (3) ae nine (9) years. 


RUBEKE M, Stparas, Clerk 
UNITED STATES DISTRICT COURT we th SIFAMIS, ie 


FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA 
Ve if i _ Criminal Nos. 1440-67 


1441-67 
WILLIAM A. BROWN Heaps. Vek LAE S—67 


FINDINGS OF FACT AND ORDER 
This matter came before the Court for trial on 
October 7, 1968, and .upon consideration of the Stipulation 
of Facts and aims oF Dr. Platkin, the Court found the 
defendant not guilty by reason of insanity with respect to 
the indictments, namely, Criminal Nos. 1440-67, 1441-67, 


and 1443-67, the same having been consolidated for trial, 


which charge rape and assault with a dangerous weapon, 


respecting certain named complainants. 
‘The Cee having received certain additional 
ewitence from Dr. Platkin of St. Elizabeth's Hospital as 
. to defendant's present mental condition and the defendant 
by his counsel with the approval of the United States 
Attorney and the consent of the court having waived his 
right to trial by jury = any other rights .as set forth 
in §24-301(d) of the D.C. Code, as interpreted in the 
light of Bolton v. Harris, 395 F.2d 642 (D.c. Cir. 1968), 
the Court finds by a preponderance of the evidence that 
(1) the defendant William A. Brown is presently suffering 
‘from a mental illness described as inadequate personality 


with obsessive compulsive features with basic underlying 


— 
I~ 


facts EEE that this defendant aoe) SESS in, and 


Sti - = YS 


is likely to engage in, violent sex conduct with women 
in order to fulfill his desires and by way of asserting 
mastery over people; and (2) by reason of such illness, 
this defendant is likely to injure himself and others if 
allowed to remain at liberty, ee 
WHEREFORE it is by the Court this 7th day of 
October, 1968, | 
ORDERED that the defendant William A. Brown be 
and he is hereby committed to St. Elizabeth's Hospital until 
release therefrom by order of the Court pursuant to 24 


D. C. Code, §301(e). 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
| 
i 
UNITED STATES OF AMERICA | 
| 


vs. Criminal No.1440-67 


BENJAMIN O. GREENWOOD, III 


ORDER 


Upon oral hearing and consideration of defendant's motion 
i 
h 


to suppress the identification of the defendant by the complain- 
| 


ing witnesses, Mrs. Louise Smith and her daughter Linda, it 
| 
appearing to the Court that there was probable cause to arrest the 


defendant on September 12, 1967, based upon the several other 


complaints not involved in this case; i.e., pocket-book snatching, 


attempted rape and assault with a dangerous weapon, which were 
brought tothe arresting police officers" meticat Sn and the 
admitted on-the-scene identification by Mr. shaw of the defen- 
dant as one of the parties who had assaulted Mr. Shaw; it also 
- appearing to the Court that poth Mrs. Smith and Linda Smith 
had ample opportunity to view the defendant at the scene of the 


rape on August 7, 1967, and that Linda Smith had also: seen 


and spoken with the defendant several weeks prior to the rape; 


it also appearing to the Court that the complainants individually 
identifie@ the defendant at a police line-up and in a police 
show-up room after the line-up, and -that the police 2ine—up 
procedure itself was proper and not eee and it further 


appearing that defendant had assistance of counsel at the line- 
iF 


up even though he had not yet been arraigned in the present case, 
___ A-~26 


it is, therefore, this <efack day of February 1969, 


ORDERED that defendant's motion to suppress the iden- 


tification of the complainants is hereby denied. 


LINEUP IDENTIFICATION TESTIMONY OF MRS. LOUISE N. SMITH 


"What was it about the person that you picked out of the 
lineup that you saw that made you certain that he was the 
person you saw on August 7?” (Tr. 57) 


"Well he looked -~- I mean he looked -- he looked kind of like 
the same person and he acted -- I mean the way he acted, kind 
of, you know, he was acting -- the way he was acting in the 
lineup, the way he was acting that night, you know, I mean." 
(Tr. 58) 


“We are talking about Greenwood." (Tr. 58) 


"Yes, about Greenwood. So I figured he looked like the same 
guy to me." (Tr. 58) | 


xx 


“Now the person that you picked out of the lineup as being 
Greenwood or theperson you picked out and learned the name 
was Greenwood after you picked him out, what/was it about. 


him that caused you to pick him out?" (Tr. 77) 

“Well, it just -- I mean looked -- looked like the same, 
kind of like the same guy to me. I mean I cduldn't tell at 
first, I mean, because it wasn't too much light, as I said, 
and he -- he just -- I mean his reactions, wHat made me be 
sure that was him." (fr. 77) 


“What do you mean by reaction?" 


“Some way he was acting. He was acting like he was uncom— 
fortable or something." (fr. 77) 


"You mean by the way he was walking, what he was doing 
with his hands?" (Tr. 78) : 


"Yes. The way he was acting as if he was tired or something, 
so at the lineup he was acting the same way, and as I said, he 
had those same bandages on his hand. He wasn't wearing the 
same clothes." (Tr. 79) 


kkk 


"Now the bandages that you said were on the gentleman at 
the lineup, would you describe the bandage?" (Tr. 79) 


"Yes. It was|some tape. I don't know -— I think -- I don't 
know what kind of bandage it was. All I know it was white 
and it looked like it might have been tape, but I don't 
know exactly." (Tr. 79, 80) 


"Was it on one finger or more than one finger?" (Tr. 80) 


"It looked like to me it was on more than one finger -- or 
more than one." (Tr. 80) 


Further reference is made to the following testimony of 


Smith on remand: 


"At any rate you told him you weren't sure of Greenwood?" 
(Tr. Rem. 22) 


"T told him I wasn't sure of Greenwood but I was sure of 
Brown and then later I said -- I told him I was sure of 
Greenwood because of his reaction and he had the bandage 
on his fingers." (Tr. Rem. 22) © 


“What reaction are you talking about?" (fr. Rem. 22) 


"I mean the way he was acting like he was upset about some- 
thing and he was acting the same way that day." (Tr. Rem. 22) 


*.*e * 


"On what basis did you pick Mr. Greenwood out of that 
lineup?" (Tr. Rem. 28) 


“The way he -- the way he was acting that might and the 
way --" (Tr. Rem. 28) 


"The way he was acting the night of August the 7th>" 
(Tr. Rem. 28) | 


"Yes, and the way he looked -- and the bandage was on his 
fingers." (Tr. Rem. 28) 


kek 


"It is a fact, isn't it, Mrs. Smith, that you could not with 

certainty identify Mr. Greenwood at the lineup the first 

time you saw him." (Tr. Rem. 35) 

"Well, I did at first. I mean I identified him right away, 

but when the -- this detective or whoever itj was 

asked me, ‘Are you sure?' it kind of made me! nervous and I 

says, 'No, I am not sure." Then I got another look at him 

and noticed the bandage on his fingers and I thought it was 
| 


him." (Tr. Rem. 35) 


"Would you say it was primarily the fact of the bandage on 
his fingers that made you believe it was Greenwood?" (Tr. Rem. 35) 


"Yes, and --" (Tr. Rem. 35) 

“Would you say --" (Tr. Rem. 35) 

THE COURT: She is saying something else. 
BY MR. KOROMZAY: 

“Would you please --" 


"The bandage and the way he was acting I was sure that was 
him, this reaction." (fr. Rem. 35) 


: ws 
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ANNOTATIONS TO MAP OF KRAMER JUNIOR HIGH SCHOOL 
= | 


Greenwood arrested at about 8:45 p.m., west side of Kramer 
Junior High School, 1500 block of 17th Street, S. E., 
Washington, D. C.; apprehended and placed under arrest by 
Officer Carnwell C. Dean. 
School Janitor, Harry Sonny Shaw, assaulted in front of Kramer 
Junior High School by two negro males carrying guns at 
about 8:30 p.m. 

i 
Geraldine Gaines and Yvette Belt approached by Blagmon and 
Brown in front of Kramer Junior High School at about 8:30 p.m. 
and forced to enter school grounds. 


Geraldine Gaines and Yvette Belt assaulted in} school grounds 
by Blagmon and Brown; Blagmon and Brown arrested inside 
school grounds; one starter pistol recovered from each 

(see P.D. Form 251 at p. A-8 ). 


Regina Harvey's pocketbook snatched by Brown; P.D. Form 251 
reports offense in 1400 block of 18th Street,|S. E. (one 
block north of the school gz unds) ; Detective Bryant testified 
that this offense was reported at 18th and 0 piieets- See 


(1500 block of 18th Street, S. E.). 

Detective Bryant (in cruiser) and Officer Dean (on motor 
scooter) approached Kramer Junior High School'on the East | 
(Detective Bryant heading South on 18th Street, S.W., in re- 
sponse to a radio run for Robbery); Bryant and Dean s2e 

Negro male running from East to West in school grounds behind 
bailding, following report by unidentified cab driver that 

a man jumped the fence and was running through the playground. 
Officer Dean directed by Detective Bryant to go around front. 
of school and to the other (west) side. Greenwood appre- 
hended by Officer Dean on west side of school, coming down 
over the west fence. Greenwood placed under arrest as in #1. 
Greenwood brought around to front of school after his arrest 
by Officer Dean on west side of school. Subsequently 
identified in front of school by Elizabeth Gaines and Yvette 
Belt as having entered the school grounds and! having said: 
“The police are coming." Also identified in front of school 
by janitor Harry S. Shaw, as having been with Blagmon and Brown. 


“Jostling" of Regina Harvey observed by Geraldine Gaines and 
Yvette Belt. 
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ANNOTATIONS TO MAP OF 17th AND T STREETS, Ss. E. 
—————— AND T STREETS, S. E 


| 
1733 T Street, S. E.; address at which Louise Smith and 
Linda Smith were visiting with Mrs. Lois Moore, married 
daughter of Mrs. Louise Smith. Louise Smith and Linda 
Smith left this address at approximately 11:30 to 11:45 p.m. 
on August 7, 1967. 


Louise Smith and Linda Smith confonted by William Brown on 
the east side of the 1800 block of 17th Street, S. E.; 
Greenwood initially on opposite (west) side of street. 


| 

| 
Scene of alleged rape of Louise Smith and Linda Smith by 
Brown and Greenwood; victims taken into aliey behind 1700 
block of T Street, S. E.; offense at construction site 
behind 1708 T Street, S. E. 


1406 Ridge Place, S. E.; residence address of Mrs. Louise 
Smith and Linda Smith, to which they were returning at 
the time of the alleged offense. ; 


CERTIFICATE OF SERVICE 


I hereby certify that I have served the foregoing 
Brief for Appellant by delivering a copy thereof to the office 
of the United States Attorney for the District of columbia, at 
the United States Court House, Washington, D. C., this 30th day 


of April, 1970. 


rT 


Dennis Koromzay | 
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Counterstatement of the Case____ 
Pre-Trial Proceedings 
The Arrest 
The Lineup 
The Trial 
The Revocation of Probation Hearing 


Argument: 


I. The lineup identification of appellant was not the 
fruit of appellant’s illegal detention 
A. The trial court properly ruled that probable cause 
existed for appellant’s arrest 


B. The lineup at which appellant was identified was 
a reasonable police procedure and was not violative 
of his Mallory rights _ 

Appellant was not denied his constitutional right to 

due process of law at the lineup identification 

A. Representation by a competent and experienced 
Legal Aid Agency attorney at the lineup satisfied 
the requirements of United States v. Wade 


B. The lineup procedure was not unnecessarily sug- 
gestive and comported with due process___ 


The trial court’s instructiongto the jury were proper— 


A. The giving of the lesser included offense instruc- 
tion on assault with intent to commit rape was 
correct 


B. The trial court properly repeated the lesser in- 
cluded offense instruction twice and answered the 
jury’s question regarding the applicability of the 
aiding and abetting instruction to the lesser in- 
cluded offense es 

IV. Appellant was not denied his constitutional right toa 
speedy trial 

V. The revocation of appellant’s probation in Criminal 
Case No. 298-66 was proper 


A. Appellant had effective assistance of counsel at 
the probation revocation hearing 


B. The court did not abuse its discretion in revoking 
appellant’s probation — 


Conclusion = 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Where appellant challenges the lineup identification 
as being the fruit of his illegal detention, 


(a) Did probable cause exist for appellant’s arrest? 


(b) Did the holding of the lineup prior to present- 
ment before a magistrate Violate appellant’s Mal- 
lory rights? 


2. Was appellant denied his constitutional right to due 
process of law at the lineup identification where he was 
represented by an experienced Legal Aid Agency attor- 
ney, when the lineup was conducted fairly and was not 
unnecessarily suggestive? 


8. Were the court’s instructions to the jury proper: 
(a) where the court gave a lesser included offense 
instruction on assault with intent to commit rape; 


and 

(b) where the trial court repeated the lesser in- 
nstruction twice and answered the 
regarding the applicability of the 
tting instruction to the lesser in- 

cluded offense. 

4. Was appellant denied his constitutional right to a 
Speedy trial? 

5. (a) Was the revocation of appellant’s probation 
Proper where he had effective assistance of counsel at 
the hearing? 

(b) Did the court abuse its discretion in revoking 
appellant’s probation? 


United States Comt of Appeals 


FOR THE DISTRICT oF COLUMBIA CIRCUIT 


Nos. 22,875 and 22,910 


UNITED STATES OF AMERICA, APPELLEE 
v. 
BENJAMIN O. GREENWOOD, APPELLANT 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed on March 14, 1966 
(Criminal No. 298-66), appellant was charged with rob- 
bery and unauthorized use of a vehicle (22 D.C. Code 
§§ 2901 and 2204, respectively). On April 27, 1967, ap- 
pellant pleaded guilty to the charge of unauthorized use 
of a vehicle in the District Court before Judge Gasch. 
The court suspended imposition of sentence and placed 
appellant on probation for a period of five years on June 
30, 1967. At a hearing on violation of probation before 
Judge Green on February 28, 1969, appellant’s proba- 
tion was revoked, and a sentence of one to three years 
was imposed. This appeal (No. 22,910) followed. 


(1) 


2 


On November 15, 1967, appellant and William A. 
Brown were charged in a four-count indictment (Crimi- 
nal Case No. 1440-67) with rape and assault with a 
dangerous weapon (22 D.C. Code §§ 2801 and 502, re- 
spectively) in connection with the rapes perpetrated at 
gunpoint upon Louise N. Smith and her daughter, Linda 
L, Smith (now Mrs. Linda L. Higgins) on August 7, 
1967. Appellant was tried before the honorable June L. 
Green and a jury on January 10, 18, and 14, 1969. Ap- 
pellant was found not guilty of rape in counts one and 
three of the indictment, but guilty of assault with intent 
to commit rape under each of these same counts and 
guilty of assault with a dangerous weapon under counts 
two and four of the indictment. On February 28, 1969, 
appellant was sentenced to a term of from four to twelve 
years, to run consecutively to the sentence imposed 
in Case No. 298-66. This appeal (No. 22,875) followed. 

The two appeals were consolidated on August 20, 1969. 
On October 21, 1969, this Court granted appellant’s un- 
opposed motion to remand the record for further pro- 
ceedings with respect to the pre-trial identification of 
appellant. Pursuant to the order of remand, the District 
Court held a hearing on January 16 and 19, 1970. After 
receiving testimony the court ruled that there was prob- 
able cause to arrest appellant; that both complainants 
had ample opportunity to view appellant at the scene of 
the rape; that the lineup was proper and not suggestive; 
and that appellant had counsel at the lineup. 


Pre-Trial Proceedings 


Since one of appellant’s contentions on appeal is that 
he was denied his constitutional right to a speedy trial, 
appellee here presents a brief chronology of the more 
significant events in the case between the date of the 
offense and the commencement of trial on January 10, 
1969.2 


1 This information has been gleaned from the jacket entries and 
from the records of the assignment office in the District Court. 


Date 
August 7, 1967 
September 12, 1967 


September 13, 1967 
September 19, 1967 
November 15, 1967 
December 1, 1967 
December 6, 1967 
December 21, 1967 


January 5, 1968 


February 16, 1968 


February 21, 1968 
March 8, 1968 


March 28, 1968 


April 12, 1968 


April 16, 1968 
April 23, 1968 
May 15, 1968 


May 17, 1968 
May 31, 1968 
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Event 


Offense 


Appellant and co-defendant Brown arrested 
for another offense. 


Lineup held. Appellant and co-defendant 
Brown identified by both victims of rape. 


Preliminary hearing held. 
Indictment returned. 


Arraignment held, plea of not guilty entered 
by appellant. Attorney Donald Meaney present 
for arraignment only. 


DeLong Harris appointed by court to repre- 
sent appellant. 


Motion of co-defendant Brown for mental 
examination filed. 

Brown’s motion for mental examination 
granted. 

Appellant’s motion for release on personal 
recognizance filed. 

Bail Agency Report filed. 


Appellant’s motion for release on personal 
recognizance heard and denied. 


Order extending period for mental examina- 
tion of Brown an additional thirty days. 


Letter from Saint Elizabeths Hospital re- 
questing additional fifteen days for report to 
be filed. 


Order extending confinement of Brown in 
Saint Elizabeths for fifteen days, 


Letter from Saint Elizabeths advising that 
Brown is competent for trial. 


Oral motion by DeLong Harris to withdraw 
as counsel for appellant denied. 


Order finding Brown competent to stand trial. 


Motion of DeLong Harris to withdraw as 
counsel heard and granted. Case referred for 
appointment of new counsel for appellant. 


Date 
June 3, 1968 


June 12, 1968 


August 1, 1968 


August 5, 1968 


August 16, 1968 


August 26, 1968 


September 5, 1968 


September 13, 1968 


September 20, 1968 


October 7, 1968 


October 29, 1968 


November 1, 1968 


December 17, 1968 


January 10, 1969 
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Event 


Order vacating DeLong Harris, Esq., and 
appointing Samuel J. L’Hommedieu, Jr., Esq., 
as counsel for appellant. 


Order dated June 11, 1968 appointing Paul 
Terrence O’Grady as co-counsel for appellant. 


Appellant’s motion for release on personal 
recognizance or alternatively for setting of 
bond filed. Bail Agency Report requested and 
filed. 


Motion by Brown, for severance and separate 
trial filed. 


Appellant’s motion for release on personal 
recognizance granted. Order specifying con- 
ditions of release filed. 


Appellant’s case set for trial on September 9, 
1968 as a date certain. 


Trial continued from September 9 to Septem- 
ber 23, 1968 at request of appellant. 


Appellant’s motion to dismiss for lack of 
speedy trial denied, Brown’s motion for sev- 
erance and separate trial granted (by con- 
sent). 


Trial continued from September 23 to October 
24, 1968 at request of government with con- 
currence of counsel for appellant. 


Non-jury trial of Brown begun and conclud- 
ed. Brown found not guilty by reason of in- 
sanity and committed to Saint Elizabeths. 


Trial continued to November 6, 1968 at request 
of appellant. (Appellant had been tried in 
another case during October 1968). 


Trial continued to November 25, 1968, by the 
court. 


Trial continued to January 6, 1969, at request 
of government. Assistant United States At- 
torney Harris and one of the complaining 
witnesses were ill. 


Oral motion of applellant to dismiss indict- 
ment for lack of speedy trial heard and denied. 
Trial begun. 


5 
The Arrest 


On September 12, 1967, at approximately 8:45 p.m., 
Detective Boyd B. Bryant of the Metropolitan Police re- 
ceived a radio run for a robbery (pocketbook snatching) 
at Eighteenth and Q Streets, S.E. Upon arriving on the 
scene, Bryant was stopped by an unidentified cab driver 
who related that “the man jumped the fence” and was 
fleeing through the playground of Kramer Junior High 
School (Rem. Tr. 99-100).2 Bryant observed the subject 
running across the school grounds and told Officer Carn- 
well C. Dean of the Metropolitan Police, who was on a 
motor scooter, to go around in front of the school to 
stop him. Dean apprehended the man on top of the fence 
coming over to the outside of the school yard (Rem. Tr. 
109). This man was appellant, Benjamin O. Greenwood 
III (Rem. Tr. 100). After appellant and two other men 
(Brown and Blagman) were apprehended, Bryant inter- 
viewed Miss Regina Harvey, Mr. Harry Shaw, Miss 
Yvette Belt and Miss Geraldine Gaines. Their statements 
revealed that in a period of only a few minutes appellant 
had assaulted Mr. Shaw with a gun; that he was with 
Brown and Blagman when they jostled Miss Harvey and 
Brown snatched her pocketbook; and that appellant stood 
as a lookout and alerted Brown and Blagman as they 
attempted to rape Miss Belt and Miss Gaines behind the 
school (Rem. Tr. 101-103). Appellant was identified on 
the scene by Miss Gaines and Miss Belt as the one who 
ran past them while they were being assaulted and hol- 
lered, “Here come the police”. They also identified ap- 
pellant as the one who jostled Miss Harvey and assaulted 
Mr. Shaw, having witnessed both incidents (Rem. Tr. 
110-111). Mr. Shaw identified appellant as one of the 
subjects who assaulted him with a gun only ten minutes 
earlier (Rem. Tr. 101-102). 


? The three transcripts in the record will be separately identified. 
The trial transcript will be cited herein as “Tr.”; the transcript of 
the probation revocation as “Prob. Tr.”; and the transcript of the 
remand proceedings as “Rem. Tr.” 
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The Lineup 


At 9:30 the following morning, September 13, 1967, 
an eight-man lineup was held at police headquarters. 
Appellant and Brown were viewed by a number of women, 
including Mrs. Louise Smith and her daughter Linda, 
the victims of a rape that had occurred on August 7, 
1967. Both Louise Smith and Linda Smith separately 
made identifications of appellant and William A. Brown 
as the two men who attacked them on the night of Au- 
gust 7 (Rem. Tr. 182-183). Throughout the lineup pro- 
cedures, the two complainants were kept separated, and 
each was accompanied by a detective (Rem. Tr. 21). At 
no time before or during the lineup proceedings did the 
two complainants talk to one another (Rem. Tr. 33-34, 
38). After identifying appellant and Brown, Mrs. Smith 
and her daughter were brought to another room in the 
back of the stage area where they again separately 
viewed and identified the two men by touching each one 
(Rem. Tr. 26, 51-52, 62, 185). Appellant was repre- 
sented during the lineup procedures by Mr. Jon Feld- 
man, a staff attorney of the Legal Aid Agency who had 
been called by the police to come over and insure that 
the lineup was fairly conducted (Rem. Tr. 60, 90). Di- 
rectly following the lineup, charges of rape were filed 
against appellant and Brown, and they were taken over 
to the Court of General Sessions where they were pre- 
sented on this charge before the judge sitting in Assign- 
ment Court. 


The Trial 


Mrs, Louise N. Smith (also known as Nora Louise 
Smith (Tr. 87)) testified that on the evening of August 
7, 1967, she had been visiting with one of her daughters, 
Lois Moore, who resided on T Street, S.E. (Tr. 49). 
Around 10:00 or 11:00 p.m. she left her daughter’s house 
and walked down T Street to Seventeenth Street accom- 
panied by her other daughter, Linda Smith (Tr. 50-51). 
As they proceeded down the street they were approached 
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by a young man with a gun (later identified as Brown), 
who stated that he did not want their money but “he 
wanted to fuck” (Tr. 52-54). A second man then came 
across the street, pointed his gun at the two women, and 
said, “Do what my brother said” (Tr. 52-53, 59, 70). 
This second man was later identified as appellant (Tr. 
58). Mrs. Smith and Linda were then taken at gun- 
point into a nearby building that was under construc- 
tion. Once inside, appellant took Linda to one part of 
the structure and Brown ordered Mrs. Smith to take off 
her clothes. When she refused, he pushed his gun into 
her side. She then took off her underclothes, and he 
forced her to have sexual intercourse with him (Tr. 
59-60). Following this, appellant reappeared and stated 
that Linda would not submit to him, whereupon Brown 
said “he would take care of her.” Appellant took Mrs. 
Smith to another part of the building, leaving Linda 
and Brown inside. While in the other room, appellant 
did not attempt to have sexual relations with Mrs. Smith 
and stated to her that his “brother” (Brown) was sick 
and that the only way appellant could help him was “by 
helping him do these things” (Tr. 61, 65). During the 
time Mrs. Smith and appellant were talking, appellant 
gave her the gun for a few minutes, which she returned 
to him shortly thereafter. She stated that she did not 
attempt to use it for fear that if she tried, she or her 
daughter might have gotten hurt (Tr. 66, 71-73). After 
Mrs. Smith became worried that Brown was hurting her 
daughter, appellant went over to where Brown was and 
told him “to come on, let’s go.” Then Mrs. Smith went 
with appellant to where Linda and Brown were and ob- 
served Linda in her underclothes. As the four left the 
building, appellant and Brown ran up Seventeenth Street 
(Tr. 66). Mrs. Smith proceeded directly home with Linda 
and told her husband what had happened. Mr. Smith took 
the women directly to the police (Tr, 88-89). 


* Subsequent investigation by the Police revealed that the offense 
took place at 1708 T Street, SE. (Tr. 127). 
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Linda Smith’s testimony consisted of essentially the 
same facts that her mother had related, except that she 
gave an account of what occurred when she was alone 
with each of the two men. Linda testified that appellant 
initially demanded that she take off her clothes, which 
she refused to do. Afterwards, when Brown was with 
her, he demanded that she take off her clothes, which 
request she also refused. He then pointed the gun at 
her head and said, “Do what I say. I said take your 
clothes off.” Brown then forced her to have sexual inter- 
course with him on the dirt floor (Tr. 104-105, 109). 

Detective Melvin R. Cass of the Metropolitan Police 
testified regarding the complainants’ physical condition 
when they came to the precinct to report the rape on 
the night in question, and Sergeant William R. Holden 
testified regarding the lineup that was held on September 
18, 1967, in which appellant and Brown were identified 
by both complainants (Tr. 124-127, 180-136). The Gov- 
ernment also called Dr. Timothy Tomasi, a physician at 
D.C. General Hospital, who examined the two complain- 
ants at 4:45 a.m. on August 8, 1967, just a few hours 
after the offense. His examination revealed intact sperm 
inside the vaginal vault of Mrs. Smith. No intact sperm 
was found upon examination of Linda Smith (Tr. 137- 
142, 145-146). 

Appellant presented no defense, and after several mo- 
tions were made by appellant and denied, the case was 
submitted to the jury pursuant to the court’s instruc- 
tions. 


The Revocation of Probation Hearing 


On February 28, 1969, the District Court found that 
appellant had violated his probation in Criminal Case 
No. 298-66, in which he had been placed on probation 
for a period of five years. The court revoked probation 
and sentenced appellant to a term of one to three years. 
Immediately, thereafter the court imposed sentence in 
the other case, Criminal No. 1440-67. The sentence in 


ARGUMENT 
L The lineup identification of appellant was not the 
fruit of appellant’s illegal detention. 
(Rem. Tr. 90, 99-102, 109-111) 


A. The trial court Properly ruled 
existed for appellant’s arrest. 
Appellant initially contends 


that probable cause 


an ill 
claim unpersuasive. 
In Bailey v. United States, 128 U.S. App. D.C. 354, 
357-358, 389 F.2q 305, 308-309 (1967), this Court had 
occasion to summariz 


e the applicable Standards for de- 
termining the existence of probable cause: 


a plastic concept whose existence 
fac 


has committed it. Ca 

182, 162 (1925). See also Henry 
[861 U.S. 98 102 (1959)], A 
cause depends on the “practi 


10 


everyday life on which reasonable and prudent men, 
not legal technicians, act.” Brinegar v. United States, 
supra, 338 U.S. at 175. 


When this “plastic concept” is applied to the facts of the 
instant case, the conclusion is inescapable that the police 
officer acted reasonably in making appellant’s arrest. As 
in many cases, no one particular fact or circumstance 
can be relied upon to furnish probable cause, but when 
the circumstances in their totality are viewed the arrest 
Was 2 proper one. Briefly, marshaling the information 
which confronted Officer Dean and Detective Bryant at 
the time of arrest, we note the following facts of which 
they became aware in rapid succession. 

Having received a radio run for a robbery at Eight- 
eenth and Q Streets, S.E., Bryant and Dean responded 
to the scene. Detective Bryant was stopped by an un- 
identified cab driver who stated that “the man just 
jumped the fence” and was fleeing through the play- 
ground of Kramer Junior High School (Rem. Tr. 99- 
100). Bryant saw appellant running through the play- 
ground and told Dean to go around in front of the school 
to stop him. Dean caught appellant coming over the 
top of the school yard fence (Rem. Tr, 109). Upon being 
brought back, appellant was identified on the scene by 
Miss Gaines and Miss Belt as the one who assaulted 
Mr. Shaw with a gun, jostled Miss Harvey during the 
robbery, and warned his two friends that the police were 
coming as they attempted to rape the two girls (Rem. 
Tr. 110-111), Moreover, Mr. Shaw identified appellant 
as one of those who had assaulted him with a gun only 
moments before (Rem. Tr. 101-102). 

One would be hard pressed to suggest that probable 
cause was absent under these circumstances. The at- 
tempted flight of appellant‘ in conjunction with the in- 


*The attempted flight of appellant “was pertinent both on the 
issue of probable cause for arrest, and on the urgent need of taking 
action forthwith ... .” United States v. Curtis, D.C. Cir. No. 
22,470, decided May 19, 1970 (en banc), slip op. at 4-5. 
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formation provided by the radio run and statement of 
the cab driver clearly presented the arresting officer with 
a situation that required immediate action and warranted 
the apprehension of appellant. In Daniels v. United 
States, 129 U.S. App. D.C. 250, 252, 398 F.2d 359, 361 
(1968) this Court held that for probable cause it “is 
enough that the police officer . . . received his informa- 
tion from some person—normally the putative victim or 
an eye witness—who it seems reasonable to believe is 
telling the truth.” Clearly it is reasonable to infer that 
the cab driver witnessed the commission of the crimes 
as evidenced by the subsequent on-the-scene identifica- 
tion of appellant. 

Thus we submit that since appellant’s arrest was based 
upon probable cause, there is no foundation for his argu- 
ment that the lineup identification was the product of 
a custody illegal from its inception. 


B. The lineup at which appellant was identified was a 
reasonable police procedure and was not violative 
of his Mallory rights. 


Having been arrested at 8:45 p.m. as the person who 
assaulted Mr. Shaw with a gun, jostled Miss Harvey 
during the robbery of her pocketbook, and stood as 2 
lookout while his two companions attempted to rape the 
two young girls (Rem. Tr. 101-102, 109-111), appellant 
was transported immediately to the Eleventh Precinct 
stationhouse. The following morning, September 13, 1967, 
at 9:30 a.m. a lineup was held at police headquarters in 
which appellant and Brown were identified by Mrs. Smith 
and her daughter Linda as the men who had raped them 
five weeks earlier on August 7. Throughout the entire 
lineup proceedings appellant had counsel to insure that 
the confrontation was fair. Following the lineup appel- 
lant and Brown were immediately taken to the Court of 
General Sessions for presentment to a committing magis- 


5 Mr. Jon Feldman, a staff attorney of the Legal Aid Agency 
represented appellant during the lineup (Rem. Tr. 90). 
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trate on the rape charges. Appellant contends that he 
was detained for a period of “unnecessary delay’ in vio- 
lation of Rule 5(a), FED. R. Crim. P., and Mallory v. 
United States, 354 U.S. 449 (1957). Appellant relies 
primarily on this Court’s decision in Adams v. United 
States, 130 U.S. App. D.C. 203, 399 F.2d 547 (1968), 
as the basis of his claim. Appellee submits that the 
Mallory rule is not applicable to lineups and that appel- 
lant’s claim is without merit. 

In (Robert) Williams v. United States, —— U.S. App. 
D.C. ——, 419 F.2d 740 (1969) (en banc), this Court 
expressly held that the Mallory rule does not apply to 
2 lineup held prior to presentment before a magistrate. 
The Court in Williams took special notice of the effect 
which the Adams decision would have on post-Wade* 
lineups and held that if an accused has his detention 
extended before presentment, the court would assess such 
detention “in the light of all the circumstances—the 
situs, method, length, and purpose of detention, and 
whether the delay promotes, rather than hampers, fair- 
ness to the individual and effective and intelligent law 
enforcement.” Williams, supra, —— U.S. App. D.C. at 
——, 419 F.2d at 743. However, the Court then stated: 


If the lineup or other identification procedure is 
made in the presence of counsel for the suspect, 
there would be no basis for a claim the identification 
was excludible as a fruit of illegal delay in present- 
ment. Id. at ——, 419 F.2d at 748-744. 


Williams is clearly dispositive of appellant’s claim of a 
Mallory violation since appellant had counsel during the 
entire lineup.” 


* United States v. Wade, 888 U.S, 218 (1967). 


t Appellee further submits that since appellant did not raise 
the issue of a possible Mallory violation at trial, this issue cannot 
be properly considered on appeal. (Lawrence) Green v. United States, 
128 U.S. App. D.C. 408, 389 F.2d 949 (1967) (en banc). Moreover, in 
Adams there was an admitted Rule 5(a) violation, whereas in the 
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Il. Appellant was not denied his constitutional right to 
due process of law at the lineup identification. 


(Tr. 16-18, 26, 77-82, 118-119, 123, 181-184; 

Rem. Tr. 14-16, 21-24, 28, 83-38, 46-47, 52-58, 
56-58, 66-67, 71, 74-75, 79, 82-92, 118, 133, 129- 
135) 


A. Representation by a competent and experienced 
Legal Aid Agency attorney at the lineup statisfied 
the requirements of United States v. Wade. 


In Wade, supra, the Supreme Court established the 
right to counsel at a lineup and specifically commented: 


Although the right to counsel usually means a right 
to the suspect’s own counsel, provision for substi- 
tute counsel may be justified on the ground that 
the substitute counsel’s presence may eliminate the 
hazards which render the lineup a critical stage for 
the presence of the Suspect’s own counsel. 388 U.S. 
at 237 n.27. (emphasis added). 


This Court, in holding that Wade applies to confronta- 
tions which occur at a preliminary hearing, has expressly 
suggested the use of “substitute counsel.” Mason v. 
United States, 184 U.S. App. D.C. 280, 414 F.2d 1176 
(1969). Moreover, in the recent case of United States 
v. Kirby, D.C. Cir. No. 23,106, decided April 24, 1970, 
slip op. at 5-8, this Court held that the defendant was 
afforded effective assistance of counsel at a lineup where 
he was represented by a Legal Aid Agency attorney who 
served as substitute counsel in the absence of the attor- 
ney assigned to represent him. In Kirby the Court rec- 
ognized that in a case involving Legal Aid counsel, 
“[s]uch counsel are likely to have expertise in the matter 
of lineups, what information can and should be available 
to counsel from the police, what techniques may enhance 
reliability, etc.” Kirby, supra, slip op. at 6. 


instant case, the delay was neither appreciable nor unreasonable. 
Further, the burden of showing an unreasonable delay rests upon 
appellant. Trilling v. United States, 104 U.S. App. D.C. 159, 260 
F.2d 677 (1968) (en banc). He hag not sustained that burden. 
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In this case Mr. Jon Feldman, a staff attorney with 
the Legal Aid Agency, represented appellant and others 
in the lineup (Rem. Tr. 90). He was experienced in 
lineup procedures and representation of those in lineups 
(Rem. Tr. 84). The value of his presence was demon- 
strated by his suggestions (1) that the number of per- 
sons in the lineup should be increased from four to eight 
(Rem. Tr. 71), (2) that three of the eight remove their 
hats, and (3) that they change positions (Rem. Tr. 74). 
In addition, Mr. Feldman was aware that appellant was 
charged with rape (Rem. Tr. 71, 129), and he consulted 
briefly with appellant before the lineup (Rem. Tr. 89- 
90). Finally, it is important to recognize that at the 
time of the lineup appellant had no other attorney, since 
he had not as yet been presented before a magistrate. 
We submit that use of the Legal Aid counsel was there- 
fore a reasonable and proper precaution, taken to insure 
compliance with the dictates of the Wade decision, and 
fulfilled appellant’s Sixth Amendment right to counsel. 


B. The lineup procedure was not unnecessarily sug- 
gestive and comported with due process. 


The test laid down by the Supreme Court in Stovall 
v. Denno, 388 U.S. 298, 302 (1967), to determine wheth- 
er to permit a witness to identify a defendant in court, 
is whether that in-court identification is the product of 
an identification procedure “so unnecessarily suggestive 
and conducive to irreparable mistaken identification that 
[the accused] was denied due process of law.” This 
standard was later restated somewhat more narrowly in 
Simmons v. United States, 390 U.S. 877, 384 (1968), 
wherein the Court said that the Government might be 
precluded from using an in-court identification when the 
out-of-court “identification procedure was so impermissi- 
bly suggestive as to give rise to a very substantial like- 
lihood of irreparable misidentification.” In addition the 
Court has noted that whether an out-of-court identifica- 
tion is violative of due process must be determined in 
the context of the “totality of circumstances” surround- 
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ing that identification. Stovall v. Denno, supra, 388 U.S. 
at 302. Thus, in arriving at a determination of whether 
2 witness should be allowed to make an in-court iden- 
tification, the Court must first look at the circumstances 
of the out-of-court identification. 


If the circumstances of the confrontation do not 


has the oppor- 
convincing evi- 
ed in-court identification of 
witness has an origin inde 
’ observation during the chal- 


United States v. O'Connor, 282 F. Supp. 963, 965 (D.D.C. 
1968), affd, —— U.S. App. D.C. —, 420 F.2d 644 
(1969). 

We take the position that the lineup procedure em- 
Ployed was not violative of due process, This conclusion 
was concurred in by appellant’s counsel at trial, who 
repeatedly stated he was “satisfied about the way the 
lineup was conducted” and did not challenge its validity 
on due process grounds (Tr. 16-18, 26), and by Mr. 
Feldman, the Legal Aid attorney who represented ap- 
pellant at the lineup, who stated that it was not sug- 
gestive in any way and was considerably fair (Rem. 
Tr. 87, 92). In spite of these statements by appellant’s 
trial counsel and the Legal Aid attorney who represented 
appellant at the lineup, as well as the trial court’s find- 
ing upon remand that the lineup procedure “was proper 
and not suggestive,” appellant still presses his contention 
of suggestivity on appeal. His argument is premised on 
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The record clearly shows that Mrs. Smith and Linda 
Smith identified appellant at the lineup on the basis of 
his looks and the unusual nervous gesture which he dem- 
onstrated during the perpetration of the crime and at 
the lineup,* rather than solely on the basis of his wearing 
bandages on his right hand, as appellant now suggests. 
In fact, the bandages helped insulate against an “irrep- 
arable misidentification” and served as an additional 
basis for the reliability and accuracy of the identifica- 
tions. In response to appellant’s second contention that 
the complainants viewed the lineup together, we submit 
that the record abundantly supports the trial court’s 
finding upon remand “that the complainants individually 
identified the defendant at a police lineup.” The testi- 
mony of Mrs. Smith (Tr. 81-82, Rem. Tr. 21-24, 33-34, 
37-38), Linda Smith (Rem. Tr. 57-58), and Detective 
Holden (Tr. 131-132, 134, Rem. Tr. 131-132, 135) clearly 
shows that each complainant identified appellant outside 
the presence of the other and without talking to one 
another. In partial conflict with the testimony of these 
three individuals is the testimony of Mr. Feldman, who 
at the remand hearing testified that, as he remembered, 
the two complainants entered the lineup room together 
(Rem. Tr. 75) and talked with each other after they 
had identified appellant (Rem. Tr, 82-83). Although his 
notes did not reflect whether they could have overheard 
each other when they made their identifications (Rem. 
Tr. 79), he remembered that they were next to one an- 
other when they identified appellant. Appellant asks 
this Court to disbelieve the other witnesses and to give 


®See Rem. Tr. 14-16, 21-22, 28, 35-36, 46-47, 52, 56, 66-67, Tr. 
77-78, 118-119, 123. 


my notes I thought it was—quote— 
this was a fair and just proceeding. The Sex Squad has done a 
competent job in seeing that the men were given a proper lineup.” 
(Rem, Tr. 87-88.) 
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credence only to Mr. Feldman’s testimony. To do so 
would necessitate this court’s overturning the District 

gs of fact upon this issue. Clearly, 
appellant has not met the “large burden which [he] must 
shoulder in overcoming the court’s finding ... .” United 
States v. Long, —— US. App. D.C. ——, ——, 422 F. 
2d 712, 715 (1970); see Clemons v. United States, 133 
U.S. App. D.C. 27, 34, 408 F.2d 1230, 1287 (1968) (en 
banc), cert. denied, 394 U.S. 964 (1969). Unless the 
court’s decision “lacks substantial support in the evi- 
dence,” it must not be disturbed. United States v. Me- 
Neil, D.C. Cir. No. 22,360, decided October 31, 1969, 
slip op. at 6. 


OL The trial court’s instructions to the jury were proper. 
(Tr, 141-147, 202-2038, 207) 


A. The giving of the lesser included offense instruction 

on assault with intent to commit rape was correct. 

In determining whether a lesser included offense in- 
struction should be given a court must ascertain “First, 
is the relationship between the greater offense and the 
lesser offense such that a lesser offense charge is proper? 
Second, does the evidence in the specific case justify giv- 
ing the lesser offense charge?” United States v. Comer, 
—— US. App. D.C. —, —, 421 F.2d 1149, 1153 
(1970). In the instant ease we need not consider the 
first question, since this Court in Johnson v. United 
States, 122 U.S. App. D.C. 1, 350 F.2d 734 (1965), spe- 
cifically held that assault with intent to commit rape is 
a lesser included offense of rape. As to the second con- 
sideration, appellant argues that the evidence adduced at 
trial required the jury to find him either guilty or not 
guilty of rape as charged. Relying upon this Court’s deci- 
sion in (Everett) Green v. United States, 95 U.S. App. D.C. 
45, 218 F.2d 856 (1955), appellant contends that there 
Was no evidence which would establish the elements of 
the lesser offense without also proving the greater, and 
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consequently, either he was guilty of aiding and abet- 
ting in the perpetration of rape or he should have been 
acquitted. Appellee submits that the court properly gave 
the lesser included offense instruction. 

We initially note that trial counsel made no objection 
to the instructions being given and advised the court that 
appellant was satisfied with the charge.” Thus, having 
accepted the instructions at trial, appellant is foreclosed 
from attacking them on appeal, absent a showing that 
the alleged defect is plain error affecting appellant’s sub- 
stantial rights. Rules 30 and 52(b), FED. R. CRIM. P.; 
see Kelly v. United States, 124 U.S. App. D.C. 44, 361 
F.2d 61 (1966); Robertson v. United States, 124 US. 
App. D.C. 309, 364 F.2d 702 (1966); Rucker v. United 
States, 92 U.S. App. D.C. 336, 206 F.2d 464 (1953); 
Villaroman v. United States, 87 U.S. App. D.C. 240, 
184 F.2d 261 (1950). 

In any event, we cannot subscribe to appellant’s belief - 
that the jury could not properly find him guilty of as- 
sault with intent to commit rape without also finding him 
guilty of rape. (Everett) Green v. United States, supra, in- 
volved an unusual set of facts. In Green (a prosecution 
for arson and felony murder) the evidence unquestion- 
ably showed that appellant had set the fire and that the 
victim had died of burns and smoke inhalation. This 
Court held that it was error to instruct on second-degree 
murder where there was no evidentiary basis for such 
an instruction. Green should have been found guilty of 
arson and first-degree (felony) murder or acquitted. 
However, in the instant case there existed a distinct 
evidentiary predicate upon which it was permissible for 
the jury to find appellant not guilty of rape but guilty 
of assault with intent to commit rape. The jury was 
entitled to believe only parts of the complaining wit- 
nesses’ testimony and to disregard other parts. Brough- 


20 Appellant’s trial counsel objected to the regiving of the instruc- 
tion by the court on the ground that repeating the charge would 
prejudice appellant, but no objection was made on the grounds here 
raised for the first time (Tr. 202-208, 207). 
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man v. United States, 124 U.S. App. D.C. 54, 361 F.2d 
71 (1966); Young v. United States, 114 U.S. App. D.C. 
42, 309 F.2d 662 (1962). Specifically, the jury was 
entitled to believe the testimony of Mrs. Smith and Linda 
Smith that they were sexually molested, while at the 
same time disbelieving (or failing to find beyond a rea- 
sonable doubt) that there had been actual penetration, 
an element necessary for conviction of rape but not re- 
quired for conviction of the lesser included offense of 
assault with intent to commit rape. Such a conclusion 
was altogether reasonable in light of the medical evi- 
dence, which showed no trauma or bruises on the geni- 
talia or anywhere on the body of either complainant. 
There was no intact sperm found either in the urethral 
area or inside the vaginal vault of Linda Smith. Exam- 
ination of her mother revealed the presence of intact 
sperm in the vaginal vault but none in the urethral area. 
According to Dr. Tomasci’s testimony, this showed that 
sexual intercourse had occurred sometime within the 
preceding twenty-four hours, but he could not tell how 
recent it had been (Tr. 141-147). Since Mrs. Smith was 
married and living with her husband at the time of the 
offense, the jury may well have inferred that this had 
resulted from sexual intercourse with her husband. 

Clearly, then, there was a sufficient evidentiary basis 
upon which the jury was allowed to question whether 
penetration had occurred and, accordingly, to bring back 
a verdict of guilty on the lesser included offense. The 
trial court would have been remiss in its duty if it had 
failed to give the requested instruction.” 


“In Young, supra, this Court reversed a conviction of assault 
with intent to commit robbery because of the trial court’s refusal 
to give a lesser included offense instruction on simple assault. 
The court observed: “However implausible, unreliable or incredible 
only the jury had the right to make the evaluation of [the witness’] 
testimony.” 114 U.S. App. D.C. at 48, 309 F.2d at 663. 


22 Evidence to justify an instruction on a lesser included offense 
need only be slight. Stevenson v. United States, 162 U.S. $18 
(1896). 
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B. The trial court properly repeated the lesser included 
offense instruction twice and answered the jury’s 
question regarding the applicability of the aiding 
and abetting instruction to the lesser included 
offense. 


Appellant claims that the trial judge erred in repeat- 
ing the instruction on the lesser included offense of as- 
sault with intent to commit rape after being requested 
to do so by the jury. The law is quite clear, however, 
that it is solely a matter for the court’s discretion 
whether or not to grant a jury’s request for additional 
instructions. United States v. Wharton, D.C. Cir. No. 
22,433, decided January 5, 1970; slip op. at 5-6 n.9; see 
Allis v. United States, 155 U.S. 117, 128 (1894) ; United 
States v. Padell, 262 F.2d 857 (2d Cir. 1958), cert. de- 
nied, 359 U.S. 942 (1959); ABA PROJECT ON MINIMUM 
STANDARDS FOR CRIMINAL JUSTICE, TRIAL BY JuRY, Tent. 
Draft 1968, § 5.2(a). Here the jury twice requested the 
instruction on the lesser included offense. They were 
obviously confused, and clarification by the court was 
necessary. Moreover, the fact that the instruction merely 
consisted of giving what amounted to a statutory defini- 
tion of the elements of the crime renders the possibility 
of any prejudice to appellant remote at best.® 

Finally, appellant claims that the trial judge erred in 
simply answering the jury’s question in the affirmative 
that the aiding and abetting instruction was applicable 
to the lesser included offense as well as to the offense 
charged (rape). This claim is without merit. The trial 
court properly responded to the jury’s question and 
helped clear up the apparent confusion which the jury 
was having. Among the more important functions of a 
court is to instruct the jury as to what the law is and 


18 The “neutral” content of the instruction given here can be 
contrasted with the relatively coercive nature of the Allen charge, 
Allen v. United States, 164 U.S. 492, 501 (1896), which has never- 
theless been repeatedly upheld by the courts. Also, rereading only 
a portion of the original charge to the jury is proper. (Abraham) 
Hiren v. United States, 181 U.S. App. D.C. 158, 408 F.2d 176 

1968). 
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how it applies to the case upon which it is deliberating. 
By answering the question proponded to it by the jury, 
the court was only exercising its proper function. This 
Court has specifically held that it is proper for a trial 
judge to answer questions posed by the jury after it has 
begun its deliberations. Belt v. United States, 115 U.S. 
App. D.C. 98, 317 F.2d 157 (1963), 


IV. Appellant was not denied his constitutional right to 
a speedy trial. 


The right of an accused to a speedy trial is not an 
absolute right but is “necessarily relative. It is consist- 
ent with delays and turns upon circumstances, It se- 
cures rights to a defendant. It does not preclude the 
right of public justice.” Beavers v. Haubert, 198 U.S. 
77, 87 (1905). The courts have consistently held that 
any determination of whether or not a delay in prose- 
cuting an accused amounts to a denial of his right to 
@ speedy trial depends on the circumstances of each par- 
ticular case. Hedgepeth v. United States (Hedgepeth I), 
124 U.S. App. D.C. 291, 364 F.2d 684 (1966) ; (Ray- 
mond) Smith v. United States, 118 U.S. App. D.C. 38, 
831 F.2d 784 (1964) (en bane). 


Briefly the question whether there has been a denial 
of the right to a speedy trial depends on the circum- 
stances of the case, and requires consideration of 
the length of delay; reasons for the delay; diligence 
of prosecutor, court and defense counsel; and reason- 
able possibility of prejudice from the delay. Hedge- 
peth v. United States [Hedgepeth IT], 125 U.S. App. 
DC. 19, 21, 365 F.2d 952, 954 (1966); accord, 
Dockery v. United States, 129 U.S. App. D.C. 243, 
244, 393 F.2d 352, 353 (1968). 


The purpose of such an analysis is to determine whether 
there is a showing of “such oppression or of purposeful, 
vexatious or arbitrary action” as to amount to a depriva- 
tion of appellant’s constitutional right to a speedy trial. 
(Raymond) Smith v. United States, supra, 118 U.S, App. 
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D.C. at 41, 331 F.2d at 787. Appellee submits that no 
such showing has been made in this case. 

A perusal of the procedural history of this case™* re- 
flects that the delay involved here was occasioned pri- 
marily by the various safeguards our system of justice 
provides for the protection of all individuals accused of 
crime. For example, appellant was accorded the right 
to a preliminary hearing to ascertain if there was prob- 
able cause to believe that a crime had been committed 
and that appellant had in fact committed it. This oc- 
curred on September 19, 1967, one week after his arrest. 
Thereafter appellant’s case was presented to a grand 
jury for determination by that body, comprised of the 
citizens of this community, whether or not the evidence 
warranted his standing trial for the offense. The entire 
grand jury procedure took approximately two months, 
resulting in an indictment being returned on November 
15, 196725 

Appellant was arraigned in District Court on Decem- 
ber 1, 1967, and on December 6 Mr. DeLong Harris was 
appointed trial counsel. A period of ten months elapsed 
from arraignment to the first scheduled trial date. Dur- 
ing this time various pretrial motions were made by ap- 
pellant and his co-defendant Brown, including a motion 
for a mental examination of Brown, which was granted.* 
On June 3, 1968, Mr. Harris withdrew as counsel for 
appellant, and the court appointed Samuel L’Hommiedieu, 
Jr., in his place. The case was finally set for trial on 
September 9, 1968. 


14 See pp. 3-4, supra. 


35 This lapse of time in itself is in no manner objectionable. Hood 
v. United States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966). 


16 Appellant’s case was properly tied to Brown’s at the outset, 
and the desire of the Government to try them as co-defendants is 
likewise reasonable in light of the present strain upon prosecutorial 
and judicial resources in this jurisdiction. Wilkins v. United States, 
129 U.S. App. D.C. $97, 398, 395 F.2d 620, 621 (1968); (George) 
Smith v. United States, —— U.S. App. D.C. ——, 418 F.2d 1120, 
1122 (1969) ; Rule 8(b), Fep, R. Crim. P. 
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At this point, nearly twelve months had elapsed since 
appellant’s arrest. The prosecution was no mere respon- 
sible for the delay than the defense, and neither was 
responsible for most of it. Rather, as we have attempted 
to point out, the delay was occasioned by the procedural 
safeguards of our judicial system, and as this Court has 
stated: 


Where a principal cause of postponement is the de- 
liberate pace of the system of safeguards designed to 
protect the accused, the courts have been exceedingly 
reluctant to find constitutional infirmity even in very 
long delays. Blunt v. United States, 181 U.S. App. 
D.C. 306, 310, 404 F.2d 1288, 1287 (1968), cert. 
denied, 394 U.S. 909 (1969). 


The remaining delay of four months prior to the actual 
commencement of appellant’s trial resulted from five dif- 
ferent continuances. Two of these Were requested by 
appellant, and two others were chargeable to the Gov- 
ernment. Of the latter, one was granted with the express 


concurrence of appellant, and the other was necessitated 
by illness of both a complaining witness and the Goy- 
ernment’s trial counsel. The fifth continuance was or- 
dered by the court. Thus, contrary to appellant’s conten- 
tions, hardly any of the delay complained of was attrib- 
utable solely or even principally to the Government. 
Appellant, however, relies on the length of the delay 
in itself to show prejudice. Such reliance is ill founded, 
for both the Supreme Court and this Court have held 
that the mere length of a delay will not in and of itself 
establish a denial of the right to a speedy trial.27 See, 
e.g., United States v. Ewell, 383 U.S. 116 (1966) (nine- 
teen-month delay between indictment and trial) ; Bynum 
v. United States, 188 U.S. App. D.C. 4, 408 F2a 
1207 (1968), cert. denied, 394 U.S. 935 (1969) (eight- 
een-month delay from arrest to trial); Hedgepeth II, 
supra (fourteen-month delay between indictment and 


7 Unless, of course, that delay is truly exceptional. E.g., Petition 
of Provoo, 17 F.R.D. 188 (D. Ma.), aff'd, 350 U.S. 857 (1955). 
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trial). Moreover, it must be clearly established that ap- 
pellant has specifically been prejudiced by the delay. 
United States v. Ewell, supra, 383 U.S. at 122. Clearly, 
the record is devoid of any indication of prejudice,® and 
appellant has been unable to demonstrate “the likelihood, 
or at least the reasonable possibly that [he] has been 
prejudiced by the delay.” Hedgepeth I, supra, 124 U.S. 
App. D.C. at 294, 364 F.2d at 687. 

Finally, in addition to appellant’s inability to show 
actual or possible prejudice to his defense, he has in no 
way shown that the delay was “arbitrary, purposeful, 
oppressive, or vexatious,” (Raymond) Smith v. United 
States, supra, 118 U.S. App. D.C. at 41, 331 F.2d at 
787, or the result of “negligence or callous indifference 
to the requirements of speedy trial ... . .” Hedgepeth I, 
supra, 124 U.S. App. D.C. at 295, 364 F.2d at 688. 
Appellant has shown a delay, perhaps overly long in 
retrospect, but not of sufficient length to constitute an 
automatic denial of his Sixth Amendment right. Having 
failed to establish that the delay was prejudicial to him, 
appellant cannot claim that he was denied a speedy trial. 


** Appellant alleges “some prejudice” in that the trial delay 
caused the unavailability of Mr. Feldman to testify (Appellant’s 
Brief at p. 78). This claim is completely without merit. Appellant’s 
counsel at trial made no request that the trial be held in abeyance 
until Mr. Feldman appeared to testify, nor did he attempt to 
subpoena or contact Mr. Feldman before trial. The Government 
cannot be held accountable for inadequate preparation by appel- 
lant’s trial counsel. Further, we fail to see how this witness’ un- 
availability was effected by the delay complained of here. Although 
the witness had moved to New York (the record does not reflect 
when), his accessibility was readily demonstrated by his appearance 
in response to subpoena at the remand hearing. 
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VV. The revocation of appellant’s probation in Criminal 
Case No. 298-66 was proper. 


(Prob. Tr. 1-5) 


A. Appellant had effective assistance of counsel at the 
probation revocation hearing. 


Appellant asserts that he was without counsel at the 
revocation of probation hearing because his assigned trial 
counsel in case No. 298-66 was not present. Although 
appellant was represented at the hearing by other coun- 
sel assigned to represent him in case No. 1440-67 (in 
which appellant was being sentenced at the same time), 
he still contends that the court erred in revoking his 
probation in the absence of “specially assigned” counsel. 
We find this contention to be unpersuasive. 

Appellant was represented at the proceedings by Mr. 
L’Hommedieu, his trial counsel in case No. 1440-67. Al- 
though Mr. L’Hommedieu did not represent appellant 
when he entered his guilty plea and was placed on pro- 
bation in case No. 298-66, he was well acquainted with 
his client’s background and in fact informed the court 
that he knew appellant was on probation at the time 
he perpetrated the crimes of which he was found guilty 
in case No. 1440-67 (Prob. Tr. 2). Clearly he was able 
to provide effective assistance of counsel for appellant as 
required by the Supreme Court in Mempa v. Rhay, 389 
U.S. 128 (1967). Although Mr. L’Hommedieu might 
technically be described as “substitute counsel,” the logi- 
cal and reasonable inference to be derived from this 
Court’s decision in United States v. Kirby, supra, clearly 
would permit the use of substitute counsel at revocation 
of probation hearings. Moreover, in Mempa v. Rhay, 
supra, 389 U.S. at 137, the Supreme Court held: 


All we decide here is that a lawyer must be afforded 
at this proceeding whether it be labeled a revocation 
of probation or a deferred sentencing. We assume 
that counsel appointed for the purpose of the trial 
or guilty plea would not be unduly burdened by 
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being requested to follow through at the deferred 
sentencing stage of the proceeding. [Emphasis 
added.] 


Clearly, the language employed by the Court reflects the 
right to have “a lawyer” at the proceedings, preferably 
the trial counsel, although his presence is not mandatory. 
The Court obviously recognized the necessity for having 
substitute counsel where it is either impractical or im- 
possible to have the trial counsel present. This is espe- 
cially true where the revocation hearing occurs after a 
significant period of time has elapsed. To require other- 
wise might allow a probation violator effectively to 
thwart justice by claiming he did not have his trial coun- 
sel present, even though such counsel may have died, been 
ill, retired, or moved from the jurisdiction. Surely, the 
Governmental interest which would permit the use of 
substitute counsel is justified. Appellee submits that the 
presence of Mr. L’Hommedieu sufficiently fulfilled the 
requirement of counsel established by Mempa v. Rhay. 


B. The court did not abuse its discretion in revoking 
appellant’s probation. 


The only question to be determined when reviewing 2 
court’s ruling in a revocation of probation hearing is 
whether there has been an abuse of discretion. Burns 
v. United States, 287 U.S. 216, 222 (1982); Hurt v. 
United States, 126 U.S. App. D.C. 69, 70, 374 F.2d 283, 
284 (1966). The court’s ruling must be the product of 
“conscientious judgment, not arbitrary action.” Burns 
v. United States, supra, 287 U.S. at 223. When these 
principles are applied to the instant case, it is apparent 
that the trial court acted conscientiously and reasonably 
in revoking appellant’s probation, Having been convicted 
before the same court of two counts of assault with in- 
tent to commit rape and two counts of assault with a 
dangerous weapon, there was a notorious and flagrant 
violation of the conditions of appellant’s probation. Be- 
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ing confronted with these facts, the court was amply 
justified in ordering revocation. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court in both cases should be 
affirmed on the merits. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
DANIEL Haris, 


WARREN L. MILLER, 
Assistant United States Attorneys. 


2° We agree with appellant on one point to a limited extent. If 
this Court reverses appellant’s conviction in No. 22,875, then we 
think that it would be in order to vacate—not reverse—the revoca- 
tion of probation in No. 22,910 and to remand the latter case to the 
District Court for reconsideration in light of such reversal. Never- 
theless, we strongly maintain that there was no reversible error 
committed by the District Court in either case. 


20In light of this Court’s recent opinion in United States v. 
Straite, D.C. Cir. No. 28,260, decided April 2, 1970, we would not 
oppose a vacating of the general sentence imposed in No. 22,875 and 
a remand for resentencing on each count separately. We would 
point out, however, that the Straite case was decided long after 
the entry of judgment in the case at bar, so that the District 
Court did not have the benefit of this Court’s views on the subject 
of general sentences. 
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